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EXPLANATORY NOTES ON REFERENCES 
# LEGAL, HISTORICAL, &c., OCCURRING 
IN CHAPTER III OF MAINE’S 
ANCIENT LAW. 

Canon Law. — When Christian communities formed themselves into con- 
gregations, certain resolutions were agreed upon for their government ; these 
were termed rules, kanones , forma, disciplina. The Canon Law, properly 
so called, denotes the ecclesiastical law, sanctioned by the Church of Rome. 
It borrows from the Roman Law many of its principles and rules of pro- 
ceeding, though not servilely, nor without such variations as the indepen- 
dence of its tribunals, and the different nature of its authorities might be 
expected to produce. The component parts of the Cation Law are : (i) The 
Decree ; (2) The Decretals ; and (3) The Extra vagauts of John XXII ; and 
other later papers were subsequently added as novel constitutions. 

Nexum . — The transfer of ownership of a thing or the moitgnge of it. 

The Sacramental action. — The actio bacramcnti, the most ancient and most 
important of the actions of law, was originally the only foim of action , and 
every species of right could be enfoiced by it. When it was employed to 
enforce a right over things, the proceedings opened by the things being 
brought before the Magistrate ; the claimants appeared, each touched it with 
a rod, and uttered a set form of woids. At the same time that the words 
were spoken, each party seized hold of the thing claimed. After the pre- 
liminaries were gone through, both the parties were asked to place their 
claims in the hands of the Magistrate. Then came the wager, the Sacra - 
mtntum , each party challenging his adversary to deposit a certain sum, 
which the loser of the cause was to forfeit to the tieasury of the people, to 
be applied to the expenses of sacrifices. The Magistrate then awarded the 
possession of the thing contested, until a decision was pronounced, to the 
party that appeared to have the best right to it, requiring him to furnish 
,s."unty that it would be lorthcoming at the proper time. After a certain 
delay, a Judge was appointed to examine the facts ; he informed the Magis- 
trate what his decision was, and the Magistrate gave effect to this decision by 
using the force placed at his disposal. When the right to be tried was a 
personal one, the action began at once with the wager. 

Mancipation For explanation see Chapter VI. 

2 kings Mancipi and things nec M and pi. — For explanation see Chapter VIII. 

1 he Pandects of Justinian. — In the last month of the year A.I). 530, Jus- 
tinian by a constitution addressed to Tiibonian, empoweied him to name 
a commission for the purpose of forming a code out of the writings ol those 
Jurists who had enjoyed the Jus respondendi. The compilation, however, 
comprises extiacts from some wnteis of the republican peiiod. The woik 
was to be named Digesta, a Latin term, indicating an arrangement of 
materials or Pandcctu ", a Greek word, expressive ol the comprehensiveness 
of the work. The work was completed in three years (A. I). 533), as appears 
by a constitution which confirmed the work, and gave t»> it legal authont}. 
Justinian’s plan embraceu two principal works, one of which was to be a 
selection from the Jurists, and the other from the constitutiones. The first, 
the Pandects, was very appropriately intended to contain the foundation of 
the law ; it was the first work since the date of the Twelve Tables, which 
in itself and without supposing the existence of any other, might serve as a 
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central point of the whole body of the law. The Code also has a more 
comprehensive plan than the earlier Codes, since it comprises both rescripts 
and edicts. These two works, the Pandects and the Code, ought properly 
to be considered as the completion of Justinian’s design. The Institutiones 
cannot be viewed as a third work independent of both, as it serves as an in- 
troduction to them, or as a manual. Lastly, the Novella • are single «nd 
subsequent additions or alterations, and it is merely an accidental circum- 
stance that a third edition of the Code was not made at the end of Jus- 
tinian’s reign, which would have comprised the Noicllce that had a permanent 
application. 


«- 



ANCIENT LAW 


CHAPTER 1. 

ANCIENT CODES. 

Introductory . 

The Ct law of nature ” is the observed uniformity in the 
sequence of two phenomena, one of which is the invariable 
and unconditional antecedent of the other. The law 
of the lawyer is the command issued by the rulers of a 
political society and addressed generally to the subjects 
for their guidance. The point of agreement between 
these two laws is the idea of uniformity present in both of 
them, and that neither is sufficient to explain the 
results which follow the existence of the law. In 
the one case Physical Law does not furnish one with 
the reason why a certain effect follows a given cause, 
nor does the law of political society, i. e the state- 
ment of the command of the supreme authority, account for 
the general obedience of the subjects to those commands- 
The motive why a certain law is obeyed is either re- 
ligious belief or the state of public opinion of the society 
for the time being, or it may be the sanction which is 
laid down for the enforcement of the law. The principal 
point of difference between these two laws is that in case 
of violation, the physical law ceases to be law, but the 
human law does not. Maine’s Ancient Law deals with the 
iistorical foundations of the science of Positive law, and 
purports to trace its development from the earliest times. 
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\J Origin of Law — The Judgments of Kings . 

The earliest jural conceptions of which we have any 
record are embedded in the words Themis and T herniates 
of Homeric literature. Themistes the plural of Themis 
were the isolated judgments delivered by kings in the 
settlement of particular disputes as they arose among the 
subjects ; and as in that theological age every striking 
incident or phenomenon in the moral, as in the material 
world, was attributed to some superior personal agency, 
these judgments came to be regarded as inspired and 
to be attributed to Themis — the assessor of Zeus — the 
personified divine agent dictating them to the kings. 
As in that simple state of society similar disputes 
of en presented themselves for adjudication, the awards 
that were made began to be similar. In the recurrence 
of these similar judgments we find the origin of custom. 
The Homeric word for a custom in its inception is some- 
times ihemis in the singular, oftencr dike , the meaning 
of which oscillates between a judgment and a Custom 
or usage. We have now come to the threshold of Custom- 
ary Law. 


The transfer of the Sovereign Power to Oligarchies. 

The next important point in the history of jurispru- 
dence is, the substitution for the authority of heroic 
kings, that of oligarchies — civil, military or religious, as 
centres of political and judicial power. The heroic 
kings generally became the leaders of their people by 
virtue of their posses .on of transcendent wisdom, courage, 
or strength, whim tended greatly to give a colour to 
the popular aith in the divinity of their prerogative 
and the sac. Less of their person. In com sc of time, 
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however, as weak or imbecile rulers succeeded their more 
gifted progenitors, a rude shock was given to the pc^ular 
belief, which also, from other causes, — mainly from an 
advancing enlightenment, — had begun to lose its hold on 
the mind of the people. 

This change, however, was not contemporaneous in 
all parts of the world, nor was it arrived at by an exactly 
similar process. But it may safely be predicated of 
all branches of the Aryan race, that at some period or 
other of their primitive history, all real power slipped 
from th$ hands of the monarch and passed into those 
of an aristocracy, religious in the East, and civil or politi- 
cal in the West. 


r 

The growth of Customary Cato. 

On this substitution of powers, the judical functions 
came to be exercised by these oligarchies, and though 
the spirit of the age did not tolerate any pretension 
on their part to direct inspiration for individual judg- 
ments, they laid an exclusive claim to the knowledge 
of the law and the principles on which it was founded. 
This pre-supposed the existence from before of law, that 
is, of customs and observances which were assumed to 
be known only to the aristocratic class, civil or religious. 

Before the invention of writing, and during the first 
stages of its development, human memory was the only 
means for the preservation of such customs as then 
existed, and a division of labour, which assigned the 
duty of remembering and administering this customary 
law to a select few, who, from the possession of superior 
intelligence, seemed to be the most fitted for it, was an 



arrangement calculated to secure the greatest safeguard 
for tire due and accurate preservation of that law. 


The Unwritten Law . 

The law thus preserved is only what may be truly called 
Lex non scripta or the unwritten law. The English 
“ Case Law” is sometimes called unwritten law, but this 
is a misdescription. 

/ 

v The Codes . 

We next come to the age of Codes, which so far at least 
as the Western world was concerned, made their appear- 
ance, though not at the same time, — at any rate, at the same 
stage, in the relative progress of those sections of the 
human race, i. e ., when the popular elements began to 
assert themselves and to make successful encroachments 
on the power of the privileged classes : in other words, 
in the early history of the commonwealth in those coun- 
tries. The causes to which these Codes were traceable 
were — (i) the invention and spread of the art of writing, 
which was a better medium for the lasting preserva- 
tion, fixity, precision and publicity of the customary 
law, than the slippery instrumentality of human memory, 
however strong ; (2) The natural abuse of their j>ower 
by the holders of the monopoly of legal knowledge, like 
the holders of every other monopoly ; (3) The growth of the 
democratic sentiment in the people, which rebelled against 
the exclusive possession of power and privileges by an 
aristocratic minority. 

Of these causes the most important was the discovery 
and development of the art^f writing. But these Codes 
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made no pretensions to systematic arrangement, nor 
were they free from the influences of the age in v)faich 
thgy were born, by observing a distinction between purely 
legal injunctions and moral and religious ordinances. 
By way of illustration of the foregoing remarks, it is enough 
to refer to the Twelve Tables of Rome , a notable instance 
of ancient Western Codes. 

As to the East the privileged oligarchies, from the* 
assumption of a religious character, had a fresh accession to[ 
their existing powers. The physical conformation of Asiatic 
countries? especially their vast extent in many cases, helped 
to foster a spirit of conservatism, and to secure a longer 
lease of life to existing institutions. From whatever cause , 1 
the Codes promulgated in the East were relatively .much 
later productions than those of the West. There is this 
further difference between them : that the codifiers in the 
East abused their opportunities and advantages, and under 
colour of giving a rehash of the existing customs, gave a! 
body of rules most favorable to their class, which in their j 
estimation ought to have been the law, e.g., the Code of* 
Manu. This was, in part at least, probably due to the 
fourfold division of caste, and the more complete monopoly 
of all knowledge, secular and religious, enjoyed by one of 

them. 

€ 

Thg main advantage of a system of written laws in 
those early days were the following, besides those already 
mentioned : — 

(a.) It guarded the people from the frauds of the 
privileged class. 

(b.) It preserved the body of customs from spontaneous 
degeneration. 
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In the beginning of society the customs that grow 
up, Suggested by the circumstances of the times, the sur- 
roundings of the people, and the experience of gene- 
rations, are generally well calculated to promote 
their moral and material welfare in those early days* 
These customs existing among an ignorant multitude 
become liable, in course of time, to be accounted for by 
superstitious reasons by the less advanced of the com- 
munity. When their expediency is lost sight of, analogy 
extends their application to other acts which bear even 
a distant resemblance to those covered by the customs, 
because the same superstitious terror of the gods, which 
iS^upposed to be at the bottom of the prohibition of 
the first set of acts, is equally felt in the case of the second. 
An usage which is reasonable thus generates an usage 
which is unreasonable. This growth of unreasonable usages 
around and by the side of reasonable ones, is only pos- 
sible when the customs remain in a vacillating stage, 
md before they are fixed by being reduced to writing, 
[f, therefore, they are written and embodied in a Code, 
vhile yet these unreasonable usages have not grown up, 
the risk of spontaneous degeneration is avoided, but, 
If they are codified after these irrational customs have 
sprung up, the evil has already been done and codifica- 
tion does not subserve to any useful purpose in this 
direction. In Rome the Twelve Tables were framed 
before spontaneous degeneration had set in. In India 
the Code of Manu furnishes ample internal evidence 
of the fact, that the mischief had already been done, 
and this, among other things, accounts for the superiority 
of the Roman to Hindu civilization. 



EXPLANATORY NOTES ON LEGAL, HISTORI- 
CAL & OTHER REFERENCES IN CHAPTER 
I, OF MAINE’S ANCIENT LAW. 

The Twelve Tables of Rome . 

After the establishment of the Republic and the failure of the third 
and last attempt to restore the monarchy in the person of Tarquinius 
Superbus, the internal history of Rome is mainly occupied with the strug- 
gles of the Patricians and Plebians. After the abolition of the monarchy 
the Patricians succeeded to the exclusive possession of political and judi- 
cial power ; the Consuls and other Magistrates were elected from that body, 
as it monopolized the knowledge of law. The gulf that separated these 
two classes was so wide, that they could not, like the Brahmins and Sudras 
of India, legally intermarry or worship the gods with the same religious 
rites. Besides these political and social inequalities, whatever of law 
there was, pressed hard against the Plebians who happened to be the 
poorer class. The Draconic severity of the law of debtor and creditor 
told fearfully against them and, as they were obliged from the necessities 
of their position, mainly from the circumstance of their gratuitous service 
in the army, to become borrowers in considerable numbers, the operation 
of this law was felt to be very oppressive against them. Their exclusion 
from all participation in the public land, mostly acquired by their blood 
and toil, was resented as another grave injustice. It could not be expected 
that such inequalities would last long, or be suffered to continue without 
complaint for any length of time. The cruelty of Patrician creditors led 
to the secession to the Sacred Mount, and the compromise that was effected 
on that occasion, formed the basis of the first reform in the way of remov- 
ing these inequalities. The next step in the advance of the Plebians 
was the passing in 486 B. C. of the 1st Agrarian, law of Sp. Cassius, by 
which a portion of the public land was to be divided among the Plebians.* 
The next gain in political power of the Plebians was secured by the passing 
of the Publilian Law in 471 B. C. But what was still felt to be a sore 
injustice was, the monopoly of the Patricians, of administrative and judi- 
cial functions, which were exercised without any written law to control 
their caprice or to guide their judgments. In 462 ,B. C. the Tribune 
Terentilius Arsa proposed that a commision of ten men, Decemviri 
De"appointed to draw up a code of laws to check the arbitrary exercise 
of magisterial powers. This proposal met with violent opposition, but 
at last, after a struggle of eight years, the Plebians succeeded in obtaining 
a compromise by which three Commissioners (Triumviri) were appointed 
to be sent to Greece to obtain information about the laws of Solon, and 
of the other Greek States. They returned to Rome after two years sojourn 
in 452 B. C. A council of ten Decemviri was appointed to draw up 
IfcodVof laws, as well as to carry on the government and to administer 
justice. All the other magistrates were to resign, and supreme authority 
was vested in them. They drew up a Code of Ten Tables which embodied 
the customs prevailing in Rome, and received the sanction of the Commitia 
of Centuriata and thus became law (451 B. C.) At the expiration of 

* This law, however, was never carried into — 
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the year, a new council of ten was appointed, who added two more Tables 
to the^lrst Code. 

Sacra-— In its widest sense expresses, what we call, divine worship. 

Sacra Centilitia were certain sacred rites which belonged to a gens,«to 
the observance of which all the members of a gens, as such, were bound, 
whether they were members by birth, adoption, or adrogation. A person 
was freed from the observance of such Sacra, and lost the privileges con- 
nected with his gentile rights, when he lost his gens, that is, when he was 
adrogated, adopted or even emancipated. 

Rex Sacrificulus — When the civil and military powers of the king were 
transferred to two praetors or consuls, upon the establishment of the 
republican government at Rome, these Magistrates were not invested with 
that part of the royal dignity by virtue of which he had been the 
high priest of his nation, and had conducted several of the Sacra Publica ; 
but this priestly part of his office was transferred to a priest called Rex 
Sacrificulus , or Rex Sacrorum. The first Rex Sacrorum was designated, 
at the command of the consuls, by the college of Pontiffs, and inaugurated 
by the augurs. He was always elected and inaugurated in the Comitia 
Calaia under the presidency of the Pontiffs, and was always a Patrician, 
During the civil wars, in the last period of the Republic, the office appears 
to have fallen altogether into disuse. Augustus, however, seems to have 
revived it, and it was probably abolished in the time of Theodosius. 

Year books . — The year books are the oldest English reports of adjudged 
cases extand, beginning with the reign of Edward II and ending with the reign 
of Henry VIII. They were published annually, and derive their name from 
that fact. They consist of eleven parts or volumes, are written in law 
French, and extent over nearly two hundred years. There are, however, 
several hiatus or chasms in the series. 



Chapter II. 

LEGAL FICTIONS. 


Though during the vast period that elapsed between 
the first declarations of customary law by heroic kings and 
its embodiment in written codes, it must have undergone 
some change ; from the little that is known of the history 
of this ^period, it may safely be affirmed that that altera- 
tion was not so much the result of purposive will as of 
feelings and ways of thinking, which we cannot bring 
home to ourselves with our modern ideas and civilised 
surroundings. A new era dates, however, from the time 
when customary law was codified into a lasting record. 
Its spontaneous development ceased with its permanence/ 
and from this time forth all the changes that were made 
in it were from without, and were either dictated by a ' 
desire for improvement, or at any rate were the results \ 
of motives unknown to the earlier times. Another dis- 
tinguishing feature of the epoch of the codes as a land- 
mark in the social history of mankind, is that it is after 
this period that the differentiation between stationary and 
progressive societies begins^ to make itself felt. The 
rem^ks that will hereafter be made with regard to the 
subsequent progress of law will be confined to progressive 
societies only. But before passing on to these, some 
general propositions may be formulated with regard to 
these two classes of society : — 

I. The progressive societies were very few in number 
compared to the totality of mankind, they being confined 
mainly to Western Europe, 

B 
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II. Since the embodiment of customary laws in codes, 
it is only the. progressive societies that have evinced a 
desire for their gradual improvement and ultimately 
effected it. In other societies there may have been an 
occasional violent supplanting of one set of usages for 
another, or the distortion of codified law by the interested 
commentaries of the priestcraft, but there was nothing 
like the progressive development of law. 

III. With regard to all ancient societies, it may be 
observed that there is a stage in their history, in which 
civil laws arc not discriminated from religious ordinances. 
Some even of the stationary societies outgrew this stage, 
e.g ., China, while others did not, as India. 

IV. In stationary societies, though there has been 
materia 1 civilisation, _the_civilization instead Jostering 
the^growth of the laws, the"laws have contracted 
tjbc civilization, e.g., the Brahmanic Taw of not cross- 
ing the Kalapani has restricted the development of com- 
merce and the general progress of the people by pre- 
venting inter-communion with other nations. 


The development of Law in the Progressive Societies. 


With regard to the societies of which we arc now 
speaking, as law is fixed and these societies are progres- 
sive, social wants and social opinion are always in advance 
to a greater or less extent of law. And the happiness 
of the people depends greatly on the promptitude with 
which the latter is brought in conformity with the former. 
The means by which law is, brought into harmony with 
social wants and the spirit of the age are three in number, 
with the following regular historical order of sequence" 
in their appearance which is seldom or never violated. 
Sometimes two of them may be seen to be working 
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together, and there are societies which have escaped the 
influence of one or other of them. These are — 

(A) Legal Factions. 

( C ) Legislation. 

(A) Legal Fictions . 

The phrase “ Legal Fiction ” is here used to signify 
“ any assumption whi ch conccals^or ,_affects to conce al 
tjhejact^ that a r ule oLL^Jias undergone alter ation, its 
letter r^maijaisg ^juichan^ed^Jts^oBpratlcm. being modi- 
fied.” This is a more comprehensive meaning than 
that of the Roman “ Fictioncs” or of the English “ Fic- 
tions. ,, In this sense Legal Fictions include not only 
what either of them meant, but much more besides. 

“ Fictio, ” in old Roman law, is a term of pleading 
signifying a f^sja^alLegatipn .. on the part of the„plaintiff 
which the defendant was not allowed to. traverse,, e. g. y 
the plaintiff was a Roman citizen while in reality he was 
not. The object of these “ fictioncs ” was to confer juris- 
diction on the courts. Fictions therefore in Roman 
law, as in English law, are “ th os e things that have no 
real essence in their own body, but are so accepted in 
law for especial purpose.” The fictions of the Roman 
law apparently had their origin in the edictal power, and 
wertf devised to provide for cases for which there was 
no legislative provision. A fiction supposed something 
to be which was not, but the thing supposed to be was 
such a thing, as being admitted to be a fact, gave to 
some person a right or imposed on some person a duty. 
It was thus that the notion of legal capacity was ex- 
tended to artificial or juristic persons (e. g. 9 an idol) 
merely existing for legal purposes. 
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T he us e and advantages of Legal Fictions. 

In early times legal fictions were very congenial expedi- 
ents for making the law keep pace with the progress 6f 
society, without at the same time exciting the superstitious 
sense of horror which the ancients felt for innovation. Some 
of them were very useful too in relaxing the rigidity of 
the written law, and doing other good offices, such as 
the fiction of adoption by which the continuity of the 
family was maintained, without which society would 
have hardly made any advance towards civilisation. 
The undistinguishing condemnation of Bentham there- 
fore, of legal fictions in general, is hardly merited. 

The disadvantages of Legal Fictions . 

Besides the objection that can be urged against legal 
fictions on account of their anomalous character as rude 
devices, and roundabout means to effect some good 
object, their continuance in any legal system is a serious 
obstacle to th e method ical classification of the rules of 
law in it. For wherever there is a legal fiction there will be 
considerable room for difference of opinion as to the 
place to be assigned in a system of classification to the rule 
of law covered by the fiction which may be taken either 
according to its letter or its operation in practice. 

The English case law and the Roman Response Prudentum 
as illustrations of Legal Ficti m. m 

No instances but these could bette* exemplify the 
extensive prevalence of legal fictions, and the thorough- 
ness with which they performed theiy double function 
of modifying the law and of concealing the process of 
modification. The fact is, in both easel, that the law has 
been wholly changed ; the fiction isj that it remains 
what it always was. 
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ist — As to English case law the theory is that the tribu- 
nals can never make law, they can only administer the law 
as* they find it. In practice, the Courts of Justice do 
make law to a considerable extent by modifying, amend- 
ing, and adding to the existing law. With regard to case 
law, English lawyers seem to entertain a double set of 
ideas and express themselves in a double language. So 
long as a case is before the tribunal for decision, the lan- 
guage employed implies that the only endeavour of the 
Bar and the Bench with respect to it, is to find out the 
existing fule of law which will govern it. It is taken 
for granted, without doubt or dispute, that such a rule 
exists, which will meet the requirements of the case in 
question and furnish the principle for its decision. No : 
sooner, however, the case is decided, the mask is thrown f 
off, and English lawyers seem to awaken to the fact; 
that a modification in the law has been made. Some^ 
times the change is spoken of in a more euphemistic 
way, and it is said that the rule has been relaxed, while 
in reality it has been repealed and a new one substituted 
for it. The illusion that case law makes no change in | 
the existing law is all the more successfully maintained,' 
as it is not the practice to express the principles onj 
which the decision of cases are based in precise legal 
formulas. The origin of this anomalous way of think- 

9 

ing is probably to be found in the theory, that some- 
where there exists a symmetrical body of English law 
capable of furnishing rules for the decision of every 
possible variety of cases. The theory • was originally 
based on a substratum of facts. The English Judges 
of the thirteenth century drew largely, if not always { 
wisely, upon the civil and the canon laws, unknown to j 
the Bar and the general public, for the principles to ^ 
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dccicje the cases before them. This importation ceased, 
however, when the decisions of these Judges had grown 
sufficiently numerous to form the basis of a substantive 
body of English law. The theory however continued, 
landing us in the paradox, that though there has been 
no addition to that basis, excepting the little by way of 
equity and legislation, it is sufficient to meet all the 
manifold demands of modern civilised society. 

2 nd % — The Responsa Prudentum of the Romans : — 
“ The Juris consulti or Juris prudentes were a body of 
men who studied the forms and, in time, the principles 
of law, and expounded them for the benefit of their friends 
and dependents/ 1 They had their origin in the early 
period of the Roman commonwealth, when the Jus 
Patronatus was established. The Plebs were the clients 
of the Patricians. Any Plebeian might choose whom he 
pleased as his patron, who was obliged to advise and 
to defend him in Courts of Justice, whilst on the other 
hand the client was expected to perform a variety of 
services for his patron. These on both sides were gratui- 
tous. This state of things was only adapted to the 
infancy of the Republic, for as the Jus Civile became 
gradually developed, it is obvious that the ordinary 
patronus would, in many instances, be unfit to deal with 
his client’s case : the more astute of the patron^ were 
therefore sought out by the clients, and thus from the 
simple patromiSy arose gradually the Jurisperitus . This 
accounts for all the early lawyers being Patricians. The 
house of the Roman lawyer was the common resort of 
every one who was involved in any legal difficulty. The 
Jurisperitus was consulted as he walked about the 
Forum ; he had, what we should call, an office or cham- 
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bers where he sat, and was visited by his clients who 
stated their case as concisely as possible. The lawyer 
gave his opinion very briefly, with no reason for his 
answer. These responses being collected and arranged 
under the different heads of which they treated, when 
recognised by the usus Fori % became one of the most 
important parts of the Roman law and were entitled the 
Respottsa Prudentum (answers of the learned in the law, 
t.e. y the opinions of those to whom it was permitted 
to answer authoritatively on matters of law) com- 
prising at the close of the Republic one of the chief 
sources of law. These were recorded and edited by the 
students of the lawyers, and were pretended to be based on 
the text of some authoritative written law. Their form 
differed at different periods, but throughout the whole, 
course of Roman history they did not lose their character 
of explanatory comments, which were originally confined 
to the texts of the Twelve Tables. The Roman lawyers, 
like the English Judges, while they would have vehement- 
ly repudiated thes lightest insinuation of making laws, 
and professed the utmost respect for the text of the code, 
interpreted the Twelve Tables in ways which had, to all 
intents and purposes, the effect of new legislation. The 
authority of these Responses rested on their supposed 
foundation on the codes, but their comparative value de- 
pended on the reputation of their authors. The names 
of some of these juris-consults have been handed down 
to us. Cato the censor, and Severus Sulpicious the contem- 
porary of Cicero, are those otherwise best known to us. 
In the latter days of the Republic the Jurisprudentes 
had knowledge of some portion of Greek philosophy 
besides being men of general culture and education, and 
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the influence of their opinions on judicial decisions can 
easily be conceived, and identified as one of the principal 
factors which contributed to the change in the law to- 
wards the end of the Republic. It would not be out of 
| place to mention here the educational works known by 
I the names of Institutes or Commentaries, which were 
I written by the juris-consults expressly for the benefit of 
I their students, and wherein they gave to the world their 
classification and suggestions for the improvements of 
legal technology. The Responsa Prudentum being edited 
by students, did not, in all probability, follow any principle 
of classification in their arrangement. 

The points of difference between the Roman Responsa 
Prudentum and the English case law. 

I. The source from which this branch of the Roman 
law proceeded was not Jji e Bench but the Bar. As all 
Judicial offices were held for one year at Rome, there was 
no permanent Judicature, but a cycle of offices rapidly 
circulating among the leading members of the Bar. This 
system was congenial to the spirit of ancient societies, 
which tended to split themselves up in distinct and ex- 
clusive classes which would brook no hierarchy above 
them. 

It may be noted here that this system did not lead to 
some consequences which might have been expected c from 
it : for example — 

(a) . It did not popularise the Roman law, although 

its spread and exposition were not hampered by 
any artificial checks. 

(b) . Although before the liberties of Rome were sub- 

verted, the class of Juris-consults fluctuated in 
undefined number, no doubt was felt at any time 
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as to the comparatively very few persons whose 
opinions had the greatest weight. The people 
also knew who these were as they came in direct 
contact with their lawyers for whom they had too 
great a respect. 

(2). Another point in which the Responsa Prudentum 
differed from the English case law was i ts early j aEealth^in 
principle s. This was due (a) t o the com petition e xisting 
among the expounders of the law, a thing wholly un- 
known where judicial functions are entrusted to a body of 
Judges by the Supreme authority in the State, and {ft) to the, 
pecuHanty .of . the instrumentality by which it was built 
up. The legal acumen of the Roman lawyers was not likef 
that of English Judges, circumscribed in its field of. 
exercise by a few sets of real facts which were pre-1 
sented for their adjudication. When people have to deal * 
with real cases, the facts will be comparatively few, 
and their combinations not very various. The Juriscon- 1 
suits had for the play of their forensic lore the rcab 
cases of their clients, as also the imaginary ones sug- 
gested by th e ingenuity of their pupils, and their mode of 
dealing with these two classes of cases was not very differ- 
ent. Where there was no restriction imposed on the mul- 
tiplication of hypothetical cases for legal opinion, the 
influence of the system on the character of the law evolved 
may easily be conceived. When success at the Bar lay in 
the good opinion of the profession, a strong motive was 
furnished, rather to view real cases even, as illustrations of 
some legal principles, than to shape them with a sole eye: 
to the clients’ success. The English Judges on the con- 
trary are bound hand and foot by the facts of the particu- 
lar case before them, nor can they travel beyond its records. 

C 
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The comparative poverty, of the English law, in principles is 
mainly to be attributed to the character of the machinery 
which has been employed to generate it, and the superior- 
ity, in this respect, of several continental nations is due to 
the fact that their juridicial systems are founded on that of 
Rome. 

The later history of the Responsa Prudent uni. 

It was during the time of the Republic that Roman 
Jurisprudence acquired its peculiar character, and it was by 
means of these Responses that that law grew up during 
the earlier period of it. But as the Republic was drawing 
to a close, the Responses began to be systematised and 
reduced into compendia ( e . g f) Q. Mucius Sccevola’s manual 
of the c r vil law), thus betraying signs of a check to the 
further development of law by their agency. The more 
direct instruments of law-making were coming into fashion, 
such as the Praetorial edicts or annual proclamations of the 
Praetor. L. Cornelius Sylla had also shown the advantages 
of Legislation as an engine of law reform, by enacting the 
body of statutes known by his name as the Leges Cornelia, 
It was left, however, to Augustus to put the axe at the 
root of this branch of law, by confining the privilege of 
giving authoritative responses, in cases referred to them, 
only to a few leading Jurisconsults — an innovation which 
not only changed the character of the profession, but also 
its influence on the growth of law. At a subsequent period 
of Roman history we meet with another class of Juriscon- 
sults who, like Gaius, Ulpian and Papinian, were the 
authors of treatises on some particular branch of law. 

(B.) Equity , 

, By which is meant any body ' of rules existing simul- 
taneously with the original civil law, and resting on princi- 
ples w hich d gjjyejtheir claim to authority from the intrinsic 
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sacredness thereof. They differ from legal fictions in the 
more open and avowed way in which they modify the 
law. They arc distinguished from legislation, inasmuch 
as their claim to general obedience does not depend upon 
any power outs ide themselves, but upon the character of 
the principles on which they are founded. 

( C) Legislation. 

Or the enactments of a legislature, i. e,> of the supreme 
power in the State, whether an absolute monarch or a 
republican assembly, is the last of the reforming agencies 
in jurisprudence. In theory its power is absolute, what- 
ever checks may be practically imposed upon its exercise 
by public opinion. 

It may be noted here that disciples of Bentham would 
include Legal Fictions, Equity and Statute law under the 
single head of Legislation or law-making , , these differing 
only in the nature of the instrument employed for the pur- 
pose. This is perfectly correct, but the use of the word 
Legislation in the general sense would mean the loss of 
a convenient term in the restricted signification in which it 
is here employed. 

In the early stages of civilisation, direct legislation is 
seldom brought into requisition, unless it be for the reform 
of some great abuse or the settlement of some long-stand- 
ing dispute between dynasties or classes. What thaj^ep- 
plejwant is not so much a reform in the laws,, as the wise 
and ju s t, adm inist ration thereof. Hence we find that the body 
of Statute law during the Roman Republic was very small, 
while during the Empire it swelled into vast proportions. 
Even during the reign of the 2nd Emperor, we find a con- 
siderable approach 1 ™ modern times, in the existence of a 
statute law and a select board of interpreters thereof. 



EXPLANATIONS OF LATIN WORDS AND EX- 
PRESSIONS, AND NOTES ON LEGAL AND, 
HISTORICAL REFERENCES IN CHAP- 
TER II OF MAINE’S ANCIENT LAW. 


In nubibus. — In the clouds. 

In gremio magistratuum. — In the bosom of Magistrates. 

Ike le^es Corniluz embodied the reforms of L. Cornelius Sulla, proposed 
by him in the Comitia Centuriata . They group themselves under four heads, 
viz., laws relating to the constitution, to the ecclesiastical corporations, to 
the administration of justice, and to the improvement of public morals. 
Their general scope and tendency was to restore the old Roman constitution 
so far as possible, and to invest the senate and the nobility with their ancient 
powers and privileges which had been considerably reduced by foe encroach* 
ments of the popular party. Among the principal changes introduced by 
Sulla in the Constitution, it may be mentioned that the Cotnttia Tributa was 
deprived of their judicial and legislative powers, and was only allowed to elect 
the Tribunes, ASdiles, Quaestors, and other inferior Magistrates. The Tribu- 
nate was also sin n by him of all real powers. As to the administration of 
justice, Sulla established nine permanent courts called Questiones Perpetuce 
for the trial of particular offences, each under the presidency of a Praetor. 
Civil cases were left, as before, to the decision of the Praetor Peregrinus 
and the Praetor Urbanus ; and as six Praetors were only left for the Ques - 
Hones , some of the Pimtors had to preside at more than one Questio , or a 
Judex Questiones was appointed. The great innovation made by Sulla in the 
constitution of the Courts of Justice was that the Judices should be taken 
exclusively from the Senators, and not from the Equites , who had possessed 
this privilege from before. This afforded considerable protection to aris- 
tocratic offenders who were screened from punishment by the indulgence of 
their peers. 

Sulla’s reforms in Criminal law were the most extensive and abiding part 
of the changes introduced by him. 

Gains or Caius , as the name is sometimes written, was probably born in the 
time of Hadrian, and wrote under the Antonines. Of his personal history 
nothing is known. He himself tells us that he was an adherent of the school 
of Sabinus. Besides other works which he is known or supposed to have 
written, he composed a treatise on the Edictum Provincial^ (the edict of the 
Proconsul in the provinces) and a commentary on the Twelve Tables. 
But the work by which he is best known to us is his Institutes. TJ^e Insti-, 
lutes of Gaius formed the basis of those of Justinian who has followed the 
order in which Gaius treats his subject, and adopted his exposition of law, so 
far as it was applicable to the times in which the Institutes of Justinian were 
composed, 

ASmilianus Papinianus was the intimate friend of the Emperot 
Septimius Severus, and held under him the office of Praetorian Prefect, 
which had now become equivalent to that of Supreme Judge. He probably 
accompanied Severus into Britain, and was present at the Emperor’s death 
at York in A. D. 211. Severus commended his two sons, Geta and Cara- 
calla to his care. Caracalla dismissed Papinian R>m his office ; and, after 
his murder of Geta, is said to have required Papinian to compose his vin- 
dication. Papinian refused, and was executed by the orders of Caracalla. 
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He was considered the first and greatest of jurists, and every epithet 
expressive of wisdom, learning, and eloquence was heaped on him in pro- 
fusion. We know from the Digest, of his Books of Questions, Books of 
Answers, and Books of Definitions. The fragments we possess of his works 
amply justify his reputation. 

Paulus . — Paulus and Ulpian are said to have been pupils of Papinian. 
Julius Paulus was a member of the Imperial Council and Praetorian 
Prefect under Alexander Severus (A. D. 222). Besides numerous fragments 
in the Digest, we possess his Receptee Sententicc , which was Jong the chief 
source of law among the Visigoths in Spain. The most celebrated of his 
works, which were very numerous, was that Ad Edictum in 80 books. 

Ulpian — Domitius Ulpianus derived his origin, as he himself tells us, from 
Tyre in Phoenicia. He wrote several works during the reigns of Septimius 
Severus and Caracalla, and perished (A. D. 228) by the hands of the soldiers 
who killed him in the presence of the emperor Alexander Severus. He was 
Praetorian Prefect at the time of his death, but the exact time when he first 
was appointed to the office is unknown. The Digest contains a greater 
number of extracts from his writings than from those of any jurist. Besides 
these extracts, we also possess fragments of his composition in twenty-nine 
titles, known by the name of the Ftagmenta Ulpiani . ' 



CCHAPTER III. 

LAW OF NATURE AND EQUITY. 

The theory of the existence of a body of legal principles, 
commonly known as Equity, lying side by side with the 
older law of the country and entitled to preference by the 
force of their inherent superiority, was introduced very 
early in the jurisprudence of England and of Rome. 

Equit%Jn England. 

T n England the equity administered by the Courts of 
Chancery was of a very mixed growth. The early eccle- 
siastical chancellors imported into it many principles from 
the Canon law, i. e. } the ecclesiastical law sanctioned by the 
Church of Rome. It also received many unacknowledged 
additions from the Civil Law made to it by a later gene- 
ration of Equity Judges. The mixed juristic ethics of the 
Netherlands was, during the middle and the latter half of 
the eighteenth century, laid under contribution by the 
English Lord Chancellors from the time of Lord Talbot 
to that of Lord Eldon. The body of rules which thus 
grew up was also hampered in its development by the 
necessity of conforming itself to the analogies furnished by 
the common law. But under all its phases it retained the 
character of a set of new principles superseding by its 
inherent force the older law of the country. 



The student of history knows that Rome was receiving, 
from the very earliest of times, a large influx of foreign 



population. The causes of this constant immigration 
were — 

(i). The internal state in those days of Italy which, 
consisting mostly of robber tribes, induced the 
inhabitants of different parts thereof to seek 
protection from external raids and depreda- 
tions under the aegis of a powerful Government 
as that of Rome. 

^2). The early foreign trade of Rome with Carthage 
and the different states of Italy which, by pro- 
moting inter-communication with other races, 
helped to increase this tide of immigration. 

(3). At a later period of Roman history, when Rome 
had become the mistress of the world, the 
motive which would prompt persons of various 
parts of the world to seek their fortunes at the 
metropolis. 

Unlike modern Europe, and especially the United States 
of America, Rome could not in those early days easily 
incorporate in its population this alien increment. 

The presence of this foreign element became therefore 
one of the most important factors in its history. To 
it was attributable the continued series of internecine con- 
flicts between the native and the foreign elements in its 
population. The foreigners had to labour under great dis-j 
advAtages, and were subjected to numerous civil and 
political disabilities. The benefit of the civil law and the 
political privileges of the constitution were never extend-^ 
ed to them. Yet for self-interest and self-conservation 
their presence could not be entirely ignored. In ancient 
societies political equilibrium was very unstable, and for 
the maintenance of it, Rome was driven to hit upon some 
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device for regulating the rights and obligations of the alien 
population, who would otherwise have sought a sanguinary 
settlement of them, by force of arms. In the interests of 
commerce also, such a regulation of rights and duties 
became urgent, and jurisdiction had to be assumed in 
cases of dispute between aliens, or between natives and 
foreigners. This forced upon the Romans the necessity of 
finding out some rules for adjusting such differences. The 
inhereut hatred of foreigners, common to all ancient nations, 
made the application of the principles of the jus Civile , 
for the adjudication of these quarrels, derogatory«to their 
self-respect, and it was equally humiliating to their sense of 
honour to adopt the rules of the foreigners for the settle- 
ment of these disputes. Under this pressure of necessity, 
they devised the expedient of discovering those principles 
which were common to their juristic system as well as to 
those of the other Italian races from which the foreign ele- 
ment came. The body of rules of conduct so deduced was 
called the Jus Gentium or the law of Nations . The Jus 
\Gentium was accordingly, a collection of rules and princi- 
ples, determined by observation to be common to the in- 
stitutions which prevailed among the various Italian races. 
Of the difference between these and the civil law the Insti- 
tutional Treatise of Justinian says : “ All nations who are 

ruled by laws and customs are governed partly by their 
own particular laws, and partly by those laws which are 
common to all mankind. The law which a people enacts 
is called the civil law of that people, but that which natural 
reason appoints for all mankind is called the law of nations , 
because all nations use it.” The instrument by which this 
part of the law was engrafted on Roman jurisprudence 
was the edict of the Praetor. It may easily be conceived 
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that the early Roman lawyers had not much respect for 
the Jus Gentium , on account of its partially foreign origin. 
But the ideas of the relative importance of the Jus Civile 
and the Jus Gentium have been reversed in modern times, 
and even in the later days of the juristic history of Rome. 
That which was common to a large variety of races would, 
with us, command a respect which we would be slow to pay 
to that which was particular only to one isolated society. 
This revolution of ideas in the later jurisprudence of 
Rome occurred when the Jus Gentium , viewed in the light 
of the Greek philosophy, came to be regarded as the Jus 
Naturale or the Law of Nature. 

Nature . 

<pvai9 or Nature, according to the oldest Greek philoso* 
phers was the physical universe viewed as the manifestation 
of some primordial element or law. The later schools of 
Greek philosophy included, in their conception of Nature, 
the moral phenomena of human society regarded as resolv- 
able into some general and simple laws. To live accord- 
ing to nature was regarded as the object of man’s existence, 
and was the keystone of the Stoic philosophy. After the' 
political subjugation of Greece, its intellectual triumphs 
made themselves more conspicuous, and the principles of 
Stoic philosophy began to spread themselves in Rome. 
The jhief among its disciples were the lawyers, whose 
allegiance to its doctrines continued unshaken for many 
generations. The most remarkable offspring of the 
wedding between the Stoic philosophy and Roman law ' 
was the belief that the Jus Gentium was the lost code of 
Nature. The necessary corollary to the belief was the 1 
ecognition of the Praetor’s duty to supersede, as far as 
nay be, the Jus Civile i by his edicts frampri rm 
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of the /«j Gentium , and thus to restore the institutions by 
which Nature was supposed to have governed man in the 
primitive state. The practical effect of this belief was 
*the marvellous rapidity of the growth of Roman law, and 

* the symmetry and simplicity which characterised it, simpli- 
fication and generalisation being always associated with 

our ideas of nature. 

The origin of Equity . 

The exact point of contact between the old jus Gentium 
and the law of Nature at which they touch and blend with 
each other is u^Equitas or Equity in its original sense. The 
Latin “ iEquus ” has the sense of levelling . The most notice- 
s' ble characteristic of the Jus Gentium , as doing away with 
the distinctions and differences between classes of persons 
and kinds of property, with demarcations and boundaries, 
was that of a levelling agent, and this was reflected in 
“ yEquitas.” Nature also suggested the ideas of orderly ar- 
range ment — 'first, in physical and next in moral pheno- 

• mena, and the primitive notion of order involved straight 
lines, even surfaces and measured distances, i.e., the absence 

I of angularities. The characteristic of the Jus Gentium , 
therefore, which was presented to the Roman mind by the 
word Equity, was precisely the first and most marked 
feature of the supposed state of nature. And this similarity 
of features would tend to foster the conviction in an 
identity of the two conceptions. But while Jus Gentium 
could not appeal to any venerable traditions, the theory of 
a law of Nature was illumined by the halo of Greek 
philosophy, and sanctified by the association with a purer 
and happier state of the human race. When JEquitas 
was once understood to refer to the Greek theory, it began 
in time to be associated with ideas springing out of the 
Greek notion of Isotes ) i.e. the principle of equal or pro- 
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portionatc distribution. This is the first change that the 
conception of equity has undergone through the influence 
of the ethical systems that have appeared on the face of 
the earth. 

As a part of the change introduced in the political 
system of Rome after the expulsion oF the Tarquins, the 
supreme judicial functions were vested in the Pr aeto^ajLthat 
time, the first officer in the Republic, and with the judicial 
functions also passed to him, the undefined supremacy 
over law*and legislation, which was an appendage of the 
kingly office, even from the patriarchal days. The diffi- 
culty of making legal provisions for the cases of persons 
who, though not Roman citizens, were permanent residents 
within its jurisdiction, lent an additional importance to the 
undefined authority— o£~4he —Praetor. Disputes between' 
domiciled aliens or between these and the natives, or those < 
between the latter and pure foreigners, which went on in- . 
creasing with the extension of trade, had to be settled by 
him. The great influx of such cases in the Roman courts, 
about the time of the first Punic war, is shown by the 
appointment of a special Praetor, afterwards known as the 
Praetor Peregrinus, who was exclusively occupied with 
them. According to the rule of the Roman Constitution, r 
which served as a safeguard against oppression, the Prae- 
tor was obliged, on the assumption of office at the beginning 
of the year, t o proc laim, by means of an edict, the manner 
i n which he in tended Mhis departmen t And~as 

it was not possible to lay down new principles every year, 
the Praetor's edict became virtually a republication of the 
previous one, with such additions and alterations as the 
circumstances of the times and his own view of the law 
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seemed to necessitate. This process of republication gave 
to the Prae tor’s edict the name of Edictum Perp ejuum, i.e. 9 
the continuous or unbroken edict. The perpetual edict, 
dwelled by annual additions, grew to an unwieldy length, till 
Salyius JulianiisJalhe reign of Emperor Hadrian, put a 
; stop to its further growth, and included in his edict the 
whole of the Equity Jurisprudence of Rome. The perpet- 
t*al edict is therefore also styled the edict of Julianus, 

The Restraint on the power of the Prcetor . 

Though in theory there was hardly any limitation im- 
posed on the power of the Praetor, who was himself a law- 
yer, or was advised by lawyers, the exercise of his power, 
just as much as that of the English Lord Chancellor, was 
I practically controlled by the prepossessions acquired by 
! early training and the practice of his profession, as well, as 
by the public opinion of that profession. At first the inter- 
ference of the Praetor was circumscribed by the exigency 
which he was called upon to meet Then when the 
Responses had made the Roman lawyers enamoured of 
principles, the Praetor sought, by means of the edict, to 
give a greater effect to those which he believed to 
be underlying law. Latterly the doctrines of Greek 
philosophy influenced and controlled the exercise of his 
edictal power. 

The Later History of Roman Equity . 

From the time of Salvius Julianus to that oT the 
Emperor Alexander Severus, the development of law was 
effected by means of legislation, but mainly by the writ- 
ings of a succession of brilliant jurisconsults, whose labours, 

; while directed to every department of law, were principally 
! occupied with the exposition of equity as embodied in 
) the edict. The equity of Rome, it must be remembered. 
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was administered by the same tribunals as the civil law, and j 
consequently made its influence felt on every part of the \ 
juristic system, sometimes by the repeal and sometimes by ' 
the modification of the canons of civil law. In the reign 
of Alexander Severus, Roman equity lost its power of 
growth, and henceforth legal reforms were confined to 
legislative enactments and to attempts to codify the exist- 
ing law, the last of which was the corpus juris of Justinian, 
who effected a complete fusion, so far as possible, of equity 
and civil law. 

Gom parison of English and Roman Equity , 

The two features which are common to both the systems 
are — 

(i). Each of them tended to reach a point in its | 
history at which it loses its power of further 1 
expansion. When that crisis comes, it begins , 
to lag behind the advanced moral sense of the j 
times. At Rome this point was reached 1 
during the reign of Alexander Severus ; in j 
England, at the time of Lord Eldon, who, instead i 
of adding to the law, employed himself in 
elucidating and harmonising it. When equity 
exhausts itself, legislation should succeed it 
( 3 ). Both of these systems base the claims of superior- 
ity of equity, over common law, on assumptions 
# w hich ar ejiitrjn sic allyjalse. Men, whether as 

individuals or nations, are very slow to ac- 
knowledge their advance in morality. This 
reluctance in individuals betrays itself in the 
disproportionate importance attached tCL-the 
dubious vir tue of consistency. And though 
with regard to nations, the moral progress is 
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I too patent to be disavowed, it is explained as 
! the gradual revival of a better state which once 
\ existed. The Romans in order to account for 
their moral improvement had to borrow the 
stoical doctrine of a lost state of nature. In 
England, the claim of equity, to override the 
common law, was allowed to rest on the patri- 
archal authority of the King to superintend 
the administration of justice. Another way of 
putting it was that equity flowed from the 
King’s conscience — by which maxim the moral 
improvement of the nation was referred to the 
sovereign. The growth of the English con- 
stitution rendered such a doctrine distasteful 
after a time, but as the jurisdiction of the Court 
of Chancery was then firmly established, no 
substitute was required for it. 



Chapter IV. 

THE MODERN HISTORY OF THE LAW 
* OF NATURE. 

Confusion of the Past and the Present m the Roman ideas of 
the Law of Nature . 

Logically the theory of the Law of Nature referred to 
a state of society, governed by natural law, which had 
once existed. But practically it denoted something under- 
lying existing institutions from which it could be separated, 

• Services of the theory to Humanity . 
fa). — The theory of the Law of Nature has saved the 
infancy of society from two special dangers to which it is 
subject, viz : — 

(1) . The too rapid development of law, and conse- 

quently the want of growth of that rare quality 
of national character — the capacity for applying 
and working out the law, as in the more pro- 
gressive Greek communities, where the result 
was the precocious maturity and untimely dis- 
integration of law. At Rome the theory of 
Natural Law supplied an ideal to the lawyer, 
which he believed would, by degrees, assimilate 
the rules of civil law with those of the law 
natural, without permitting him to discard those 
• of the former which had not yet been har- 
monised with the theory. 

(2) . The rigidity of primitive law arising chiefly 

from its early association with religion, which 
arrests progress and stereotypes those views 
of life and conduct which prevail at the 
beginning of society. 
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(t >). — The other great service of the theory to man- 
kind can be easily understood when we consider the impor- 
tance to a man or nation of having a definite ideal to 
approach, in the path of improvement . It placed before 
the Romans si mplicity an d u niformity , as the two 
principal features of that ideal. Bentham’s service to 
civilisation consisted in putting the greatest good of the 
greatest number, as the object to aim at in legislation. 
The practical results in both cases were almost the same. 

The modern history of the theory — Its history in France. 

The important part played by it in modern his f ory can 
be well conjectured, when it is said that it lies at the root 
of all that is peculiar in the contributions, of France to 
law, politics and sociology within the last hundred years. 

The science of jurisprudence took its origin in Italy. 
The emissaries of the Italian Universities established 
schools in all the continental countries, including France. 
The lawyers of the French school joined their forces with 
royalty, and the unification of France was brought about 
by the military prowess of the kings, just as much as by 
the powerful support which they received from the lawyers, 
in the shape of assertions of the royal prerogative and 
expositions of the rules of feudal succession. The great 
power that the lawyers then wielded was due to — 

(1) . Men's love for general propositions, and therefore 

in legal matters, for those formulae which 
seemed to include a large number of isolated 
rules of customary law, and which the lawyers 
versed in Roman civil law could supply in 
abundance. 

(2) . The general vagueness of ideas as to the degree 

of weight and sanctity that attached to written 
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texts of law, and consequently the undefined 
and disproportionate veneration with which 
they were generally regarded. 

Its subsequent history in France — The anomalotis discre- 
pancy in the position of the laivyers and the 
state of the law . 

From the unification of France under the su- 
premacy of one ruler at the accession of the branch 
of Valois Angouleme to the time of the Revolution, 
the position of the lawyers continued to be very 
peculiar. # They represented the influence and culture of 
the country. But by an irony of fate, the law with which 
they had to deal was in a most rude and discordant state. 
One section of the country owned the supremacy of 
Roman law, with such divergent additions, in various parts 
thereof, as the feudal system had introduced. The other 
was governed by customary law differing in different local 
areas of the division. Such heterogeneity was in mark- 
ed contrast with the development of administrative unity 
under one centralised authority, and the growth of a 
national spirit fusing the people into one nation ; and it 
seemed to be the peculiar curse of France. It gave rise to 
a conflict of feelings in the French lawyers. Their intelli- 
gence and education made them passionate admirers of 
simplicity and uniformity, while their professional habits 
and interests dictated the continuance of that dissonant 
but lucrative system, the reform of which they strenuously 
resisted. Law of Nature promised to effect a reconciliation 
between their feelings and interests. On the one hand the 
variety of local laws yielded to the uniformity of the 
Law of Nature, which recognised no territorial distinc- 
tions, and was characterised by symmetry and simplicity. 
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On the other, it called for no immediate reform, and 
threatened no professional gain. Natural law, therefore, 
became what may be called the common law of France, 
and the unqualified homage paid to it was the one point 
in which the lawyers of all the schools seemed to agree. 
But it became an article of speculative faith instead of 
being a theory-guiding practice. 

The change the theory underwent in the middle of the 
Eighteenth Century . 

Montesquieu's Espirit des Lois following the historical 
method of inquiry appeared about the middle of the 18th 
century, and would have given a rude shock to the theory 
of the Law of Nature had it remained the exclusive 
possession of the lawyers, but the genius of Rousseau made 
it the common property of the people in a shape some- 
what different from that of the Roman lawyers, and in 
which it exercised an immense influence over the destinies 
of mankind. The destructive writings of Bayle, Locke 
and Voltair had led to universal scepticism, and prepared 
the way for Rousseau to construct out of the theory of 
the Law of Nature an ideal society in which man in a 
state of. nature was the guiding agent. 

The difference between the views of Rousseau and 
those of the Jurisconsults . 

The principal difference between his views and those 
of the Roman lawyers consisted in his unmitigated 
hatred of the present, on account of its dissimilarity with 
the ideal past, while the Roman lawyers without condemn- 
ing the present, sought for the elements of the natural law 
in existing rules and institutions. The only characteristics, 
however, which impress themselves on the mind in Rous- 
seau’s condition of nature arc simplicity and harmony. 
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The reason of Rousseau's influence . 

The enormous influence which the writings of Rousseau 
eArcised on men’s minds, and which is thoroughly 
incomprehensible to the men of our own times, can be 
accounted for by the neglect of the study of religion, 
which alone could correct the speculative errors generated 
by an exclusive devotion to legal antiquities. The only 
religious history that could then be studied with profit 
was that of the Jews, and this was at a great discount, 
the general scepticism of the period regarding the Mosaic 
history and the whole of the Pentateuch as a forgery. 

The effect of Rousseau's philosophy on the course of 
thought i?i the Revolutionary Period . 

It originated or, at any rate, considerably promoted the 
growth of the mental vices characteristic of the period, 
viz : — 

(1) . — Contempt for positive law, 

(2) . — Impatience of experience. 

(3) . — Preference of a priori to other modes of 

reasoning. 

Its influence on minds comparatively thoughtless was 
distinctly anarchical. 

The effects of its influence in later days • 

Though the philosophy of Rousseau in its grosser forms 
has lost all hold on men’s minds, its influence in its 
subtler aspects on the course of thought has not been 
yet extinct. • It is still the great opponent of the his- 
torical method, and is at the bottom of much that 
emanates from France as her contribution to civilised 
thought. 
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The equality of men a corollary of the theory of 
Natural Law . 

The jurisconsults of the Antonine period asserted the 
the equality of men as a purely legal maxim. They 
meant to convey by it that, under the supposed natural 
law, and even under the positive law, so far as it approach- 
ed to it, the distinctions of classes recognised by the 
Jus Civile would vanish. But when this doctrine of 
equality was bequeathed to modern times, it became a 
political dogma, and acquired new strength and .meaning 
as such. Where the Roman lawyer wrote that all men 
were equal, he meant what he said, but his political dcs- 
v endant would intend to express by the same words, 
that all men ought to be equal, and it has been so 
expressed in the preamble to the ordinance of King 
Louis Hutin as early as the 14th century. This doctrine 
acquired a new lease of life and vigour when, from being 
the property of the lawyers, it was appropriated by the 
writers of the 18th century, and passed on by them to the 
public. 

In. the middle of that century it travelled over from 
France to America where, after doing its work in the 
American War and Declaration of Independence, it re- 
turned to the home of its adoption, strengthened with the 
vigour of success. In America it has borne, and fc still 
bearing, the most important practical fruits. But greater 
triumphs were reserved for it in the land of its birth- 
It was the one principle of 1789 which has obtained the 
greatest allegiance, has most completely modified modem 
society, and holds out promises of a more extensive charac- 
ter in that direction for the future. 
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The modern International Law. cl. product of the 
theory o f the L aw of N ature ^ 

•The most important offspring of the Law* of Nature 
is the modern International Law and the Law of War. 

The International Law is based on three postulates : — 

(1) . That there is a determinable law of nature^ 

This was taken directly by Grotius and his 
successors from Roman law. And notwith- 
standing the difference of opinions as to the 
way to determine it between themselves and 
the Jurisconsults, and as among themselves, and 
notwithstanding the colouring that the original 
idea received from every theory of ethics which 
has since flourished in the world, the result 
attained by the writers on International Law, 
after all their varied discussions of the subject, 
and the considerable confusion of ideas with 
which they are marked, has been, to a great 
extent, what it would have been, if the ideas of 
the Roman lawyers had been adopted with un- 
questioning faith. Barring the Treaty Law of 
Nations, the other parts of Public Law have 
been mostly built up of the rules of the Jus 
Gentium. And this is an irrefragible evidence 
of the historical character of the original ; 
conception. 

(2) . That Natural Law is binding on States inter se . 

This seems to be a direct inference from the 
principles of Roman jurisprudence. In a state 
of nature there is no common superior, obeyed* 
by the members of the society generally. 
But political society is distinguished from it, 
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in having such a superior. In the natural con- 
; dition, men are guided by the laws of nature. 
Independent nations, as units, obey no common 
superior. Their relations with one another 
would therefore be regulated by the ordinances 
of nature. As a matter of history, however, 
International Law was unknown to Roman 
Jurisprudence, and is connected with it only 
indirectly. The early modern writers on 
Roman law misapprehended the meaning of 
Jus Gentium , and fancied it to be a-body of 
rules for the regulation of international 
relations. 

The supposed identity of the Law of Nature and the 
International Law . “ " 

I The development of International Law dates from the 
i time of Ayala and Grotius, who obtained for it a cordial 
reception from tjie European nations. Adopting the 
theory of identity of the Jus Gentium and the Jus 
Nature £, they and their school claimed for the latter an 
authority which wpuld never have been accorded to it 
had “ Law of Nat(*ie ” been less ambiguous. They laid 
down that Natural Law was International Law, and 
initiated a process, which has gone on almost to our own 
times, of building up the latter with rules which they 
thought to have been derived fiom a consideration of the 
natural condition. One corollary, of immense practical 
importance, of this proposition was the equality of nations, 
great and small, in the eye of International Law, because 
men in a state of nature are all equal. 

t (3). Sovereigns should be related to one another 
like the members of a group of Roman Pro- 
prietors. 
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The rules of International Law, relating to the ac- 
quisition of territory, and the wars which it often leads 
to, have been borrowed from that part of Roman’ law 
which deals with the modes of acquiring property Jure 
Gentium . In order to make this part of the Roman law of 
property applicable to international transactions, such a 
postulate as the above was necessary. This assumption 
can be analysed into two parts — 

(a ), — Sovereignty is territorial, i.e^ that it connotes, 
the idea of the ownership of a limited portion j 
^ of the earth's surface. During a considerable ✓ 
part of modern history the idea of “ territorial • 
sovereignty ” was absent. On the settlement 
of Europe, after the disruption of the Roman 
Empire, two ideas of sovereignty prevailed. 
The one was that of “ tribe-sovereignty ” — an 
association of the previous nomadic life of the 
barbarians in the forest and the steppe . The 
^ ** jf * . other appears to have been that of universal 
^^^^ominion suggested by the example of the 


/? ff f .jjjf. • 

'Emperors of Rome. The origin of the idea ( 
^ • ' '^~\of territorial sovereignty is to be found in 
feudal system. It was that system which,' 
for the first time, connected personal rights, 
^ and consequently personal duties with the 
^ m ownership of land. The best way of forming 

a conception of it is to consider j the .tenant 
in relation to the plot of land which created 
and defined his duties, and to rise up from the 
tenant to his landlord, and from the landlord I 


to the superior landlord, till we reach the top, * 
in the lord paramount. The King who was* 
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originally only the chief of his people, came 
to be regarded in time as standing in the 
same relation to the soil of his kingdom as 
the Baron to his estate. This is what is 
meant by the change from tribal sove- 
reignty to territorial sovereignty. In France 
‘ it took place on the accession of the 
dynasty of Iiugucs Capet. And this was 
rapidly followed by a corresponding change, 
in the vernacular, in the title of the sovereign 
from “ King of the French 99 to “ King of 
France. ” In England the revolution was 
completed after the Norman conquest. All 
subsequent dominions were based on the later 
principle. 

( b ). — Sovereigns inter se are to be deemed not para- 
mount but absolute owners of the State's 
property. 

History of International Law during the early period 
of Modern History . 

The relations of the states included in the Romano- 
German empire were governed by the intricate, and 
as yet incomplete, rules of the Imperial constitution. 
Through the rest of Europe feudal relations supplied 
the place of International Law, and where these 
were indefinite or unascertained, a guiding agency, in 
theory at least, was found in the authority of the 
Pope. Both feudal and ecclesiastical influences were 
being rapidly undermined during the 14th and the 15th 
centuries, and the views afterwards distinctly put forth 
by Ayala and Grotius were slowly but gradually gain- 
ing ground. At this time the Reformation divided states 
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ito hostile camps, and put an end to ecclesiastical re- 
gions. ' And feudalism already decayed and decaying 
ould no» v , hold its ground against the new-born ardour 
~ religious alliances or animosities. The hour came 
tid the man ; and the success of the author of u De 
ure Belli at Pads” was all but marvellous. The ravages 
f the Thirty Year’s War and the excesses of the soldiery 
lay partially account for the success of the book, but 
le real secret of it lay in the intrinsic merits and the 
leoretical perfection of the system there developed. 

The points of connection between Territorial Sovereignty 
and International Law . 

(i.) The idea of the paramount supremacy of an 
Imperial head excluded the idea of natural, 
and therefore of modern International, law. 

(2.) If the idea of territorial sovereignty had not 
been introduced, three-fourths of the Grotian 
system, based on the Roman Law of property, 
would have had no application. 


F 
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Corpus Juris or Corpus Jin is Civilis . — The three gre: 

Justinian,— the Institutes, the Pandects and the Code, ' 

Novelize, — form one body of law, and were considered . f 
Glossatores, who divided it into five volumes. The Pandects P 1 .®, t ^ e 
into three volumes. The fourth volume contained the firs 
of the Codex RepetiU e Proilectionis . The fifth volume containe .^ utel y 
tutes, the Libar Authcnticoi um or Novell <v, and the three last \ UqqVs 
C odex. The division into five volumes appears in the oldest eo ^ ns ^. 
the usual arrangement now is the Institutes, Pandects, the t ^e 
Novella;. The name Cotpns Juris Cirihs was not given to this coin. 
Justinian, nor by any of the Glossatores. Savigny asserts that the r’ n( j_ 
used in the twelfth century ; at any rate it became common from tht^ 
the edition of D. Gothofredus of 1604. waS 

Ita Scriptum cst. — Thus the writing is, or so it is written. ■; of 


Monte quteu — Charles (le Secondat, Baron de,— was an eminent 1 
writer who was educated for the legal profession. His first literary 
formance that became famous was entitled “Persian Letters" pubh^ 
in 1721, which gave proofs of a fine genius and a sound judgment.^. 
172S he was admitted a member of the French Academy, though c \ 
without opposition from Cardinal Fleury, who conceived there was somethin 
dangerous to religion in the “ Persian LetteisP Montesquieu having formed 
the design of his great work “ Espirit des Loisp or the Spirit of Law', 
travelled into Germany and Holland, and lastly to England, where he 
resided two years, calling this the country for thinking and Fiance for living. 
On his return home he published his treatise on the causes of the greatness 
and declension of the Romans. In 1848 appeared his Spirit of Laws, which 
ought rather to have been termed the Spirit of Nations. In it the author 
distinguished three sorts of Governments, — the Republican, the Monarchical 
and the Despotic, — all of which he examined with much clearness, the whole 
work being an admirable exposition of political science, as it was understood 
in the author's time. Montesquieu was an upright man and a conscientious 
judge, Boin 1689 : Died 1755. 

Agreusseau Henry Francis d’ — A Chancellor of France, according to 
Voltaire the most learned magistrate that France ever had. lie improved 
the proceeding in criminal matters, and introduced several excellent regu- 
lations. But what he plumed himself upon was the administration of the 
Hospitals. He held the office of Chancellor with the highest honor to 
himself and benefit to the nation. Born 1668 : Died 1751. 

Bayle, Peter— A celebrated French writer, author of the well-known 
Historical and C» .tiu«i Dictionary. He was appointed to the chair of Philoso- 
phy at Sedan. In 16S4 he began a literal y journal “ Nowvcllcs de La 
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Republiqtie des letters ” which obtained great celebrity. Besides these works 
he wrote “ Thoughts on Comets/’ “ A criticism on Mainbourg’s History of 
Galvanism,” “ A philosophical comment on the words of Christ * compel 
them to come in,’ &c.” Hisjwritings, however, are generally allowed to betray 
no^mall portion of scepticism on religious subjects. Born 1647 : Died 1706. 

Jefferson, Thomas — Third Piesident of the United States. In the stirring 
events which preceded the American Revolution , he took a foremost and 
distinguished part, though he was never engaged in any military operations. 
He was Governor of Virginia between 1779 and 1781. 'Three years afterwards 
he was appointed minister to France. In iSoi he became President of the 
United States. Born 1743 : Died 1826. 

Mr. Jefferson was author of a book called “ Notes on Virginia/’ 

Grotius, Hugo — An illustrious writer, was the son of a burgomaster of 
Delft, and at the age of eight years composed Latin veises of great merit. 
In his twelfth year he was sent to Leyden, and in 1568, accompanied the 
Ambassador Barneveldt to the Court of Henry V of France, who was 
so pleased with Grotius, that lie gave him his picture and a gold chain. 
While in Fmnce he took the degree of Doctor of Laws. The year following, 
he commenced practice as an advocate, and pleaded his first cause at Delft. 
Soon afterwards he published an edition of Martianus Copella. About 
1600 he composed Latin tragedies on sacred subjects. lie was now 
appointed Histcyiographer ot the United Provinces and Advocate-General 
of the treasuiy of Holland and Zealand. In 1613 he accepted the post -of 
pensioner of Rotterdam. In 1622 he published his “ Apology.” In I625 
he finished his famous book, ” De Jure Belli el Paris" which gimtly extended 
his reputation. His other works are “ Truth of the Christian Religion” and 
“ Commentaries on the Scriptures ; ” these last aie an immortal monument of 
learning. Born 1583 : Died 1645. 

Avala — The most popular of Spanish Chroniclers and n great favourite of 
Peter the Cruel, as well as of his three successors, Don Ilemy of Zoastamaie, 
Don John I and Henry III. He was made prisoner at the battle of Nagira in 
1367, brought to England where he was cast into a dark dungeon and fettered 
with chains. He was set at liberty after the payment of a large lansom. 
He was the contemporary of Froissart, and his chronicle embraces that period 
of history when Spain was most neatly connected with the political action 
of France and England. Born 1332 ; Died 1407. 

Dumont, Pierre Etienne Louis, — A Swiss divine who became minister o? 
the Protestant Church in Geneva, and afterwards went to London where he 
became acquainted with Sir Samuel Romilly, and other eminent men. 
After a visit to Fiance, he returned, and became the editor of seveial of 
the treatises of Jeremey Bentham, from pure admiration of the wisdom 
of that philosopher. In 1814 he returned to Geneva, and became a member 
of its representative Council ; and then, on the panoptican plan of Mr. 
Bentham, had a prison erected in 1S24. Born at Geneva 1759. Died 
travelling in Northern Italy 1829. 

Aut Caesar aut nullus — Either Caesar or nothing. 

Be Jure Belli at Pads— (The Law of War and Peace.) The title of the 
treatise of Grotius on International Law. 



Chapter V. 

PRIMITIVE SOCIETY AND ANCIENT LAW. 

The early speculations in the science of jurisprudence 
were all based on the Roman hypothesis of a law of 
nature. Those of Montesquieu and Bentham alone are 
to be excepted from this category. 

Thfc theory cf-Mm.tt squ ieu. 

The conclusion suggested by the Espirit des Lois seems 
to be that man is the child and creature of climate and 
local surroundings, of accident or imposture, i. e., of 
causes which are temporary or transitory inldieir charac- 
ter. The great defect of this theory is that it ignores 
altogether the lasting and the largest part of man’s 
nature, i. e., those qualities and tendencies which are in- 
herited by one generation from its ancestors and trans- 
mitted by it to its successors. This part of our nature 
is so conservative that the changes which human society 
has undergone, even in the progressive part of it, have 
not been so great or speedy, as to baffle our attempts to 
ascertain their extent or direction. The modifying agen- 
cies set forth by Montesquieu must have due weight given 
to them in an explanation of the origin of laws and social 
phenomena, but his error lay in swelling their number and 
magnitude. 

The theory of Benth am. 

Bentham’s contribution to the solution of the question 
as to the motives of society in laying down commands 
on itself, as to the mutual connections of these commands, 
and their relations to those which they have supplanted, 
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lies in the explanation that the guiding principle of man- 
kind in altering their laws has been a corresponding* 
change in their ideas of expediency and the general good.! 
But the proposition though true is barren of results. For 
what seems expedient to a society in modifying a law> 
is the same thing as the object, whatever it may be, which 
prompts the change. 

The Historical Method of Enquiry in tJie^Seieme^aT 

i Wh w w iii IW W II ntvv*. -t 

/ urispruden ce. 

The great defect of the investigations in this subject 
has been the absence of the historical method of enquiry. 
The writers on this subject, excepting perhaps Montes- 
quieu, have omitted to notice what law has really been at 
periods remote from their own. The mode of investiga- 
tion suggested by science is to begin with the simplest 
social forms in their most rudimentary state, so far as 
it is possible to ascertain it. 

The Sources of Knowledge with regard to the Rudimentary 
Condition of Society . 

With regard to the rudimentary condition of society 
our sources of knowledge are three : — 

; (i*) Accounts, by contemporary writers, of states 
of society less advanced than their own. 

(2.) Records preserved by particular races of their 
• primitive history. 

(3.) Ancient law. 

The first is the best kind of evidence we could expect, 
but barring the Germany of Tacitus we have unfor- 
tunately very little of it. The supreme contempt felt for 
barbarians by their more civilised neighbours, mingled 
Jn some cases with fear, religious prejudice, &c., accounts 
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for the paucity of records of this description. Even thfe 
Germany of Tacitus is suspected of having sacrificed 
fidelity to colouring, truth to effectiveness of contrast. 
The second kind of testimony is supposed to be vitiated 
by national pride, or the religious sentiments of a later 
age. The third kind of evidence is free from these sus- 
picions, whether well or ill-founded. Much of the old 
law that has come down to us was preserved because it 
was old. The people who obeyed it did not understand 
it, and offered no explanation of it, excepting that it was 
old. Confining our attention therefore to the evidence fur- 
nished by archaic law, we are in a position to determine 
tht characteristics of society in which it prevailed. Ap- 
plying the knowledge thus acquired to systems of law of 
doubtful authenticity, such as the Code of Manu, we are 
able to separate what is truly archaic in these, from what 
has been superadded by interest, ignorance or prejudice 
of the compiler. The science of comparative jurispru- 
dence, built upon these principles, and on sufficient mate- 
rials, if available, promises to yield as rich a harvest of 
results, as the science of comparative philology. 


TJuJPjsOfMk tclial^ Theory. 


The first result obtained by a pursuit of the science 
of comparative jurisprudence is that the primitive con- 
dition of society was the p atriarchal st ate. This theory 
was originally based on the history given in the getfesis 
of the Hebrew patriarchs in lower Asia. But this con- 
nection did not favour its general reception on account of 
the prejudice against its religious surroundings, and also 
because the Biblical records related to a Semitic people. 
The general outlines of that history seem to be that the 
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dominion of the eldest male member of the family overf 
the person and property of his sons and descendants was as 
absolute as over his slaves, and extended to life and death. 
The properties of the father which are held by him, more 
as a representative of the family, than in his personal 
capacity are, on his death, divided equally amongjiis sons ; 
the eldest sometimes getting a double share under the 
name of birthright, but oftcner possessing only an 
honorary precedence. The Biblical account of the Jews 
also brings us down to a time when there are indications ! 
of a diminution in parental authority. The families of j 
Jacob and Esau separate and form two nations, but the 
families of the children of Jacob continue to live together 
and form otie community. This has the appearance of the 
rudimentary germ of a commonwealth in its inception, 
and of an order of rights superior to those of family re- 
lationship. 

Prim iti ve S ociety . 

The characteristics of society at the very threshold 
of history have been well summarised in a* verse of 
the Odyssey describing the Cyclops, probably a race 
of savages but spoken of as monsters : — ■“ They j 
have neither assemblies for consultation nor themistes,\ 
but every one exercises jurisdiction over his wives and his j 
children, and they pay no regard to one another.” Men ' 
are first seen therefore in perfectly independent groups, 
kept together by parental authority. Law is the father’s 
word. The next stage in the advance of mankind is 
marked by the growth of the legal conceptions embodied 
in the word themistes which, while resembling, in their 
characteristics of mystery and spontaneity, the commands 
of a despotic father, proceed from a sovereign, and therefore 
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a union of family groups in some wider organization. 
Archaic law leads us to the conclusion that society in 
primitive times was an aggregation of families instead of 
individuals. This difference is evidenced by the quality 
and structure of ancient law — 

(i a ). By its scantiness, as it was supplemented by the 
despotic commands of the heads of families. 

{ b ). By its ceremoniousness, as it had to deal with 
the concerns of corporations, and was in a man- 
ner akin to international law, 

( c ). By the view it takes of families as perpetual : as 
corporations never die. 

Early Moral Doctrhies . 

As in primitive times the existence of the individual 
was merged in that of the family, his virtues and vices 
were also confounded with those of the family. And as 
families are immortal, the liability to punishment is un- 
limited. The Greek notion of an inherited curse, which 
meant only a hereditary tendency to commit fresh sins, 
and therefore to receive punishment, supplies the inter- 
mediate link between the old, and the later ideas, on the 
subject, which limits punishment to the actual delinquent. 

Early Political Ideas. 

The scriptural history suggests the inference that com- 
munities were expansions of families which held together, 
instead of separating, at the death of the head. Early 
Greek and Roman history point to the same conclusion. 
But there are records to show that this was not universally 
true, and that aliens were sometimes incorporated with the 
original brotherhood by the help of legal fictions. The 
result of an examination of ancient histories seems to be 
that all early societies which had any vitality or solidarity 
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in their constitution, were formed by a common descent 
whether real or simulated. The legal fiction by which facti- 
tious kinship was created was of great service to mankind 
in those early days, as there was no other bond of union 
in harmony with the views of the times, on which two groups 
could coalesce with each other, excepting that of absolute 
superiority on one side and unqualified submission on the 
other. But this legal fiction, though very powerful at 
first, was very short-lived. As old societies became strong 
enough to resist external force, they declined any longer 
to receive outsiders on the terms of an artificial brother- 
hood, and when from any cause strangers gathered round 
them, these were treated as inferiors, they themselves be- 
coming aristocracies. The stringency of the principle of 
political equality being an adjunct of the consanguinal tie, 
real or supposed, taught in time those inferiors the principle 
of local contiguity being the condition of community in 
political rights. This latter principle is the one now 
universally acknowledged. 

TJuAncifflJ^ 

The modern family differs from its prototype which was 
the unit of ancient societies, inasmuch as the latter was 
enlarged on one side by the adoption of strangers and cut 
off on the other by the exclusion of those members who 
withdrew themselves from the rule of its head. It was the 
empire of the father which practically kept the family 
together, theoretically united by common descent. 

T he P atria Potesta s . 

The implicit obedience of rude men to their father is af 
primary fact which it would be absurd to account for en- \ 
tirely on Bentham’s hypothesis, by an ascription of calcu- 
lation of aHvantpprps to them. But it was ermallv natural 
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for them to expect in the father superior strength or wisdom* 
In those societies therefore in which strength or intelligence 
were specially valued on account of their circumstances, 
an influence was at work counteracting that of the Patria 
Potestas . The earliest records of the Hellenic world seem 
to indicate that superior wisdom would keep alive the 
authority of the father in persons whose physical strength 
had decayed. But the case of Ulysses and Laertes in the 
Odyssey, shows that the son possessed of super-eminent 
courage and wisdom superseded the father in his old age 
in the government of the family. When Greek juris- 
prudence was developed, we find, as in modern civilised 
countries, the power of the father limited to the minority 
of his children, i.e ., to a period when his mental and phy» 
sical superiority may be presumed. Rome preserved, 
however, the power of the father and the natural limitation 
to which it was subject. So far as public rights were con- 
cerned, they were not in the case of the son qualified by 
the Patria Potestas , so that the State was not deprived of 
the benefit of his valour or sagacity. In all relations of 
private* law, however, the son continued to live undejr a 
system of domestic tutelage, the great longevity of which 
is one of the surprising puzzles in juridical science. 

The Patria Potestas over the person and the causes of its < 
con tin nance. AlidjlgcUM*. 

At the threshold of Roman history the father has oveir 
his children — 

{a). The power of life and death, and therefore of 
uncontrolled corporal punishment. 

£). The power of modifying their personal condition 
at pleasure, and therefore. 
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(c) . The power of marrying them and of effecting 

their divorce. 

(d) . The power of giving them in adoption. 

N (e). The power of selling them. 

Late in the Imperial period all these powers were 
reduced to very small dimensions, as — 

(1) . The power of uncontrolled chastisement dwin- 

dled down to the right to refer domestic 
offences to the civil Magistrate. 

(2) . The right of giving in marriage to a conditional 

veto. 

(3) . Adoption required the assent of the child trans- 

ferred. 

(4>. The power of selling was abolished. 

The continuance of the Patna Potcstas , dining the vast 
period which intervened between these two epochs, may be 
accounted for by the following causes, which conjecture 
leads us to suppose, to have made it more endurable in 
practice than it appears : — 

(a) . The active discharge of the most important of 

the duties, civil or military, which the son owed 
to the State, would limit the exercise of the 
parental authority if it did not annul it. 

( b ) . The long and frequent absence from home which 

the military duties especially entailed, also 
caused the practical suspension of the Pattia 
Potcstas. 

w- Victories led to the occupation of the conquered 
countries, and colonization was in course of time 
exchanged for occupation by standing armies. 
Each conquest, therefore, necessitated the ex- 
patriation of a fresh body of Roman citizens* 



( 52 ) 

Besides the causes abovemen tioned, public opinion and 
natural affection may have to some extent controlled its 
exercise. By the time of the establishment of the Empire, 
the growth of a strong feeling in favour of the relaxation 
of the Patria Potestas may safely be inferred. 

Its decline . 

The first limitations imposed on the Patria Potestas are 
ascribed to the earlier Caesars, and some isolated encroach- 
ments on it by Trajan and Hadrian prepared the way for 
: some legislative enactments which not only narrowed it to 
a small compass, but increased the facilities for its voluntary 
surrender. The earlier mode of annulling the Potestas 
oy a triple sale of the son’s person, is an indication of a feel- 
ing against its unnecessary continuance. It was probably 
originally introduced as a deterrent to prevent sales which 
were regarded, even in those primitive times, with abhor- 
rence. 

Patria Potestas over property. 

The constitution of the ancient family requiring all its 
members to bring their earnings to a common purse, pre- 
cluded the idea of the son’s separate ownership over his 
own acquisitions. The father could deal with the self- 
acquired property of the son as his own, and get the benefit 
of his contracts. But the wonder seems to be that the 
proprietary rights of the parent over his son's properties 
flourished unabated for many centuries, and had the whole 
of the civilised world brought within the sphere of their 
influence before their final abolition. 

Its decline. 

The first indication of its decline is to be found in the 
beginning of the Empire, when the acquisitions of the 
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soldiers on service were exempted from its operation, pro- 
bably as a reward for their overthrowing the Republic. 
Three centuries after, the earnings of civil officers of 
Government were added to the exemption list. 

Both these innovations were effected in a manner so as 
to give the least shock to the principle of the Patria 
Potestas. The slaves and the sons under power were, al- 
ways empowered to have a sort of qualified and permissive 
proprietary right over perquisites and savings which were 
not included in the common fund. These were their pecu- ^ 
linm> and the acquisitions now freed from the influence off 
the Patria Potestas were included in the Peculium y and 
called respectively Castrense Peculium and Quasi- Cast reuse 
Peculium , in the cases of soldiers and civil officers. Other 
changes followed which, however, were not marked by the 
same anxiety to leave untouched, in outward appearance, 
the principle of the Patria Potestas . Soon after the intro- 
duction of the Quasi- Castrense Peculium , Constantine 
the Great curtailed the father’s power over property inheri- 
ted from the mother, to a life interest. A few more insigni- 
ficant encroachments were made in the Western Empire, 
but in the East, under Justinian, the father’s interest in 
acquisitions of the son, made without the use of the father’s 
property, was reduced to a usufruct during his life. The 
tenacity with which this institution was maintained by the 
Romans is wonderful. But the fact of its extension, as an 
adjunct of Roman citizenship over the whole of a civilization 
from which it had once disappeared, is still more surprising. 
The constitution of Antoninus Caracalla bestowing 
Roman citizenship on the whole of his subjects, viewed 
from this standpoint, is a revolution of no small 
moment. 
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The Dutie s of the Paterf amilias 

I.— The father was answerable for the delicts of 
his sons and slaves, but iti both cases he ori- 
ginally possessed the singular power of giving 
up the person of the son or the slave as a 
complete indemnity for the damage, 

II, — He had to provide for the maintenance of the 
members of the family out of the common 
fund. And this was a duty, though not legal , 
was semi-consciously discharged rather from 
instinct and habit than on account of any 
definite sanctions. 

The influence of the Patria Poteslas as illustrated in 
ancient Family Relationship . 

It will be convenient in examining kinship in ancient 
times, to employ the Roman terms Agnates and Cognates , 
Cognates are all those persons who can trace their blood, 
whether through males or females, to a single ancestor^or 
•ancestress, or according . to the Roman legal technology, 
'to the legitimate marriage of a common pair. This is the 
modern idea of family relationship. The_ Agnates are 
&ll~the Cognates who trace their connection exclusively 
through males. None of the descendants of a female are 
included in the primitive notion of family relationship. 
The legal maxim symbolising this exclusion is “ Mulier 
est finis families , ” i,e., a woman is the terminus of the 
family. In those systems of ancient law which recognise 
adoption, Agnates will also include the adopted members 
thereof, whether male or female. But the descendants 
of such persons will be Agnates only if they fulfill the 
necessary conditions. The reason of this exclusion 
and inclusion in Agnatic kinship is to be found in the 
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fact, that relationship was based on the Patria Potestas . 
All persons were agnaticaliy connected - who were or 
might have been under the same parental authority. A 
son, emancipated by his father, lost all rights of agnation, 
and the descendants of females, as living under a different 
Patria Potestas , were not Agnates. If this was not the 
case, there might have been a conflict of authority and 
laws within the same family circle. 

Traces of Agnation in Archaic Jurisprudence . 

Though the existence of the Patria Potestas is. directly 
discerniBle in comparatively few systems of archaic 
jurisprudence, its presence at some previous period in 
their history can be safely inferred from the traces of 
the Agnatic relationship to be found almost everywhere 
in ancient law, especially of the Aryan branch of the 
human race. Hindu law is a case in point. The old 
customary law of the barbaric people who overthrew 
the Roman Empire was pervaded by this principle. 
The modern ideas of kinship are to be traceable to the 
Praetors of Rome who early seized upon cognation as 
the natural tie of relationship, and tried to expurgate 
their system from the influence of the older doctrine. 

Trages of Agnation in Modern Law of Succession. 

Though modern jurisprudence has taken its tone and 
colour from the Praetorian ideas on the subject, the 
modern law of succession has not been entirely free from 
traces of agnation. To it has to be referred the exclu- 
sion, of females and their offspring, from the throne, com- 
monly known as the Salic Law, having its origin in tjie; 
ancient German rule of succession to allodial property.! 
The § rule of English law, lately repealed, prohibiting the 
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succession of half brothers to one another’s lands has 
also an Agnatic origin. The rule was confined, in the 
customs of Normandy, to uterine brothers, but in 
England the reason of the rule was misunderstood, and 
it was extended to consanguine brothers as well. 

The Guardianship cif Women , a corollary of the P atria 
*m»»m*p** Potestas . 

Out of the Patria Potestas has evolved the whole of 
the personal law of the Romans. This is clearly 
evidenced by the law relating to women. The woman, 
while she could not transmit agnation to her descendants, 
Was herself an Agnate, and as such, subject to the Patria 
Potestas , which, while it came to an end in the case of the 
son with the death of the father, was, in her case, extended 
: through life, by a sort of artificial prolongation thereof, 
known to, the oldest Roman Law as the Perpetual 
Tutelage of Women y by which a woman, after her father’s 
death, was subjected to the guardianship of her nearest 
male relatives or of her father’s nominees. The subjection 
of women is their normal condition ' in India. The laws 
:of the Scandinavians have done away with it only 
recently. The barbarian conquerors of the Western 
Empire had it generally in their usages, and this was the 
most retrograde legacy that they bequeathed to the 
civilisation of Western Europe. Ail traces of it, however, 
had vanished from the latest development of Romah 
law as embodied in the Code of Justinian. Gaius and his 
contemporaries, adopting the hypothesis of the Law of 
/ Nature, inculcated the equality of the sexes, and impugned 
I those surviving restrictions, on women’s transfer of 
^ property, which still required the consent of the guardian. 
Control of their persons had already become obsolete. 
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7 he Subordination of Woman to her^ husband, — an 
offshoot of the Patria Potestas. 

•Anciently there were three sorts of marriage recognised 
at Rome. By 

(1) . The religious marriage or c onfarreatia n ; j 

(2) . The higher form of civil marriage or coemption ;j 

^3). The lower form of civil marriage or usus ; the[ 

husband acquired over the person and property of his 
wife, rights unknown to modern jurisprudence. But he 
acquired them not as husband , but as father of his wife, who 
by maiwiage became in law the daughter of her husband, 
and was included in his Patria Potestas . All her proper- 
ty became his, and even after his death she continued 
subject to the tutelage of guardians appointed by his will. 

The Later Romau Marriage and its Effects on the Positton 

of Women . ” 

By the time that Roman greatness reached its zenith, 
a form of matrimony, fashioned out of the lower form of 
civil marriage, had come into vogue, and had nearly sup- 
planted the three earlier modes of wedlock. In the eye 
of law it was regarded as a temporary deposit of the 
woman by her family. She remained subject to the 
authority of that family and of the guardians whom her 
parents had appointed, and whose power over her was 
superior, in many important particulars, to that which the 
husband could claim. The natural consequence of thisi 
form ot marriage was that the authority of the husband 
over the wife was reduced to a minimum, and as the power 
of the father had already considerably declined, women, 
whether married or single, attained a position of great per* 
sonal and proprietary independence. 

H 
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The Retrograde Influence of Christianity onthe Position 
of Women. 

Christianity, and the spirit of asceticism, whidh 
it at first fostered, naturally viewed with disfavor the 
laxity of the marriage tie which was in fashion. The 
constitutions of the Christian Emperors tended to set 
in a reaction against the spirit of the laws of the Antonine 
period, and to circumscribe the great personal liberty en- 
joyed by women. This puritanic spirit of the age may 
Abe taken to account for the preponderance, of the archaic 
jru es of subordination of women in the barbaric Systems, 
in the institutions formed by the fusion of Roman Juris- 
prudence with the primitive usages of the barbarians who 
overthrew the Roman Empire 

The fusion of Roman Jurisprudence with Barbaric Usages 

in the law regulating the Position of Women and its 
Influence on that Position . 

At the dawn of modern history, while the usages of the 
German and Sclavonic conquerors remained distinct from 
the laws of their Roman subjects, the women of the con- 
querors were subject to various forms of guardianship, and 
[the husband on marrying a women of a different family, 
;had to pay a money-price to her relations for the tutelage 
j which they parted for it in his favour. On the fusion of these 
two systems of laws during the Middle Ages, the unmarried 
woman, with rare local exceptions, enjoyed the comparative 
independence allowed to her by the later Roman jurispru- 
dence, while the preponderance of the barbaric usages was 
clearly perceptible in the position of her married sister, 
whose marriage conferred on her husband, though no 
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more for a pecuniary consideration, that control over her 
which formerly belonged to her male relations. The dis- 
tinctive feature of the law of Southern and Western 
Europe, regulating the condition of women, was therefore 
the comparative freedom of maidens and widows and the 
heavy disabilities of wives. 


The Lifluence of.C&non Law on the Condition of Women . 


Women were equally unfortunate in the subsequent 
development of the law regulating their condition. The 
Canon, and not the Civil Law of Rome, with its natural 
jealousy *of the personal liberty of women, became the 
principal factor in the growth and interpretation of that 
law, and not only narrowed the liberty, but wantonly 
imposed proprietary disabilities on women. The traces 
of a struggle, and of the triumph of Canon over the 
Civil Law, are everywhere present The result of the' 
operation of the several causes has been that, in systems ; 
in which the exclusive influence of the Canon Law has been 
felt, or which have not as yet been sufficiently purged of 
their barbaric element, on account of the lateness of their 
contact with European civilisation, the condition of women 
has been abnormally hard. The English Common Law 
relating to married women is an instance of the former 
and the Danish and Swedish laws of the latter systems. 


Guardianship of Male Orphans . 

T^e death of the father freed the son from the bondage 
of the family, inasmuch as he had the capacity to be- 
come the head of a family. No such capacity was posses- 
sed by the daughter, and therefore she was always kept 
under tutelage. In the case of male orphans, the 
guardianship over them was a sort of elongation of the 
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Patria Potestas , till the time when they became capable 
of being the founders of families, i.e., till they attained 
puberty, at an age which may generally be fixed at fifteen 
years. Contrary to the ideas of modern times, the pro- 
tection of the young man against the consequences of his 
intellectual immaturity formed no motive of their guardian- 
ship. But the Romans soon discovered the error of their 
ways, and one of the earliest legislative enactments, LexLce- 
toria or Lex Plcetoria , placed all young men of full rights, 
till their twenty-sixth year, under the temporary control of a 
body of Curatores, whose consent was necessary to validate 
their acts and contracts. Modern guardianship implies 
protection against the weakness of youth, both physical 
and mental, and therefore includes the ideas associated 
with both classes of Roman guardianship. 

Master and Slave. 1 

Slavery had its origin in the desire to have the physi- 
cal labour of another employed for the promotion of 
' one’s own comfort and pleasure. There have been many 
' plausible theories to justify the institution of servitude, 
which has shocked the moral sense of mankind from 
the earliest of times. The Greek defence of it consisted 
in the assumed inferiority of certain races and their fitness 
only for servile duties. The Roman justification of it lay 
jin a supposed contract between the conqueror and the 
I conquered, by which the former spared the life 6f the 
* latter in consideration of perpetual service. These theo- 
ries were absolutely inadequate to account for the institu- 
tion, but they served to satisfy the conscience of the 
master. It is plain, however, that howsoever brought 
into it, the slave, when brought, formed a part of the domes- 
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tic circle. This can easily be inferred from the circum- 
stance that ancient societies could not realise any bond of/ 
connection between individuals inter se excepting the family! 
tie. It is moreover evident from the fact that in the Roman 
system, in the absence of superior claimants, the slave be- 
came the heir or universal successor of his master. The 
bond of union which connected the slave to the family 
of his master was that of common subordination to its 
head. And those juristic systems which have preserved 
traces of his primitive position in the family, are more 
lenient to him than others which ignore it. The theory / 
of the taw of Nature in Roman Jurisprudence saved the 
the slave from being regarded as a chattel, and those 
modern codes which are based upon it, make his condi- 
tion more bearable than others which regard him merely 
as inanimate property. 

The Disintegration of the Family. 

The advance of the progressive societies, though gra- 
dual, has been steady, in the direction of substitution of 
the individual for the family, as the subject of civil laws. 
Beginning from a state in which all the relations of per- 
sons are merged in those of the family, society has pro- 
gressed to a point in which all those relations arise out 
of the free agreement of individuals. The bond of fami- 
ly dependency has given place to the tie of contract. 
In Western Europe, for example, the contractual relations 
of master and servant have usurped the place of servi- 
tude. The unmarried woman of full age is a free agent, 
having the rights, and subject to the obligations, arising 
out of her own agreements. The relation of the father 
with his major son are governed purely by contract. 
And the violations of this general rule in modern 



( 62 ) 


civilised society are only apparent. The minor son, the 
orphan under guardianship, the adjudged lunatic, are sub- 
ject to outward control, because they lack the power of 
understanding their own interests, — in other words, the 
first essential of entering into a valid contract. If we 
^confine the word status to mean only those personal con- 
ditions wilich were derived from, and are still coloured 
f by the relations of ancient family life, the rule of progress 
which is here dealt with may be conveniently formulated 
in the words : — u The movement of progressive societies 
has b ujL^MyyejMnt from Status to Contract 
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EXPLANATIONS OF LATIN 
AND FRENCH EXPRESSIONS* AND NOTES ON 
REFERENCES, LEGAL, HISTORICAL, &c., 
OCCURRING IN CHAPTER V OF 
MAINE’S ANCIENT LAW. 


Debate ...ween Locke and Filmer — 

oir Robert Filmer was the author of the “ Anarchy of a limited and 
mixed Monarchy,* and of “ Patriarchn,” in which he proves that Government 
was monarchical in the patriarchal ages, but the arguments in which, according 
to Hallam, ft are singularly .insufficient *’ and were admirably answered by 
Locke in his book on government. He died about l688. 

Dilmarsh*— North and South belong to the Duchy of Holstein-Denmark 
and lie between the Eider and the Elbe. 

Puyssance de pere en France n'a lieu — The power of the father has no 
place in France. 

In manum viri — In the power of the man (husband.) 

Lex Lfderia or Platoria . — The law of the Twelve Tables provided for the 
appointment of curators in the case of madmen and prodigals, but did not 
make any provisions for the protection of young persons who had attained 
the age of puberty. The first enactment on the subject, of which we have 
any knowledge, is the Lex Ploeioria , or as it is often written, Lictoria , passed 
before the time of Plautus, which, fixing the age of the petfecta (Etas at 
twenty-five years, provided that any one defrauding a person under that age 
should be liable to a criminal prosecution and to infamy, and probably per- 
mitted the appointment of curators in cases where a good reason for the 
sppointment was given. 



' Chapter VI. 

THE EARLY HISTORY OF TESTAMENTARY f 
SUCCESSION. 

The history of the law of Testamentary Succession 
furnishes a good illustration of the superiority of the 
historical to all other modes of inquiry in the science of 
Jurisprudence, as that history was very little interrupted 
by the introduction of Feudalism. The barbarians who 
overthrew the Roman Empire had originally no Wills 
amongst them, and whatever of testamentary law they 
afterwards had, they borrowed from the Romans. 

The Influence of the Church in preserving the Continuity 
of Testamentary Law . 

The church helped this process of appropriation and 
assimilation. From the very beginning the church had 
assumed the function of the heathen temples in having 
the custody and registration of Wills. As it derived the 
bulk of its properties from the bequests of private indi- 
viduals, it became also its interest to preach the sanctity 
of Wills. In England, too, that influence was exerted in 
maintaining the continuity of this branch of law. The 
jurisdiction over one class of Wills was conferred on 
ecclesiastical courts, and though the Courts of Common 
Law and Chancery were not bound to follow them, if was 
hard to resist the temptation of adopting rules, already 
settled and in course of application, in their midst. The 
result has been that the English law of Testamentary 
Succession to personal property has become a modified 
form of the dispensation by which the inheritances of 
Roman citizens were dealt with. 
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The Theory of_ Testation, being an Institution 
Law q f Natuxt* 

•At a time when legal theories were plentiful, certain 
qualities of a Will were supposed to flow out of the Law 
of Nature. The writers of the Seventeenth Century re- 
ferred the power of testation itself to that law. The 
same principle lies embedded in the doctrine that the 
rigb f of testamentary disposition is a corollary of the 
y vprietary right. We can pursue the same theory in 
the teachings of a different school of Jurists who main- 
tain thafe testation ought to be the rule, and intestate suc- 
cession, the legislative device to meet the exceptional 
icase arising out of the neglect or misfortune of the 
'deceased proprietor. Most persons, however, who assert 
that the power of testation is an incident of the Law of 
Nature, may be taken to mean by it, either that the power 
is universal, or that it is sanctioned by some original 
instinct and impulse. With regard to the first alternative, 
it is enough to point to the restrictions laid on that power 
by the Code Napoleon and the numerous juristic systems 
which have sprung up on its model. As to the second 
branch of the proposition, it may be met by the historical 
fact that the power of testamentary disposition has 
generally followed, at a later stage of progress, a condition 
of society in which it is not known or not allowed. 

0 Nature of a Will. 

The conceptions which lie at the bottom of a Will are 
:ontained in the following propositions : — A Will or Testa- 
:ament is an instrument by which the devolution of an in- 
lcritance is prescribed. Inheritance is a form of universal 
uccession. A universal succession is a succession to 

I 
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a universitas juris or university (bundle) of rights and 
duties. There are two more questions connected with 
this subject, and these are : — How came an inheritar^e 
to be controlled in any case by the testator’s volition, 
and what is the nature of the instrument by which it was 
so controlled ? 

(a) Uni vers itas Juris . 

A universitas juris is a collection of all the rights and 
all the duties which belonged at one time to some one 
person, or in other words, the whole set of legal relat ions 
in which each person stands to the rest of the world. The 
bond of connection between a number of rights and duties 
constituting them, a juris universitas, is the fact of their 
having attached to some individual, capable of exercising 
them. 

{b) Univ ersal Succession . 

A Universal Succession is a succession to a juris 
universitas . It is the transmission of the legal persons 
ality of one man, i. e ., of all his rights and duties to 
another, at the same moment and in virtue of the same 
legal capacity in the recipient. Universal Succession to 
one of those ideas which are permanent in Jurisprudence, 
though on account of the numerous capacities in which 
rights are acquired in England, and of the great distinc- 
tion between real and personal property, a clear illustration 
of it is rare in the juristic system of that country. The 
I adrogation of a son, in Roman Jurisprudence, by which 
I the adoptive father took the son under his Patria Protestas % 
! and took all his property, and became subject to all his 
I obligations, is an instance of Universal Succession. 
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(c) Inheritance . 

The most important and the most permanent form of 
Universal Succession was that which occurred at a death, 
and was called Hceriditas or Inheritance . The Universal 
Successor was the Hocres or Heir who succeeded at once to 
all the rights and all the duties of the dead man, whether by 
Will or on an intestacy. But the heir was not necessarily a 
single person. A group of persons, viewed in the eye of law 
as one personality, might step into the dead man’s shoes as 
co-heirs . The* Roman law defined inheritance as “ a suc-| 
|cession to the entire legal position of a deceased man.”i 
|The idea which underlay this definition was that though 
fthe physical person had died, his legal personality survived 
|ln his heirs or co-heirs. Even the later Roman Jurispru- 
dence insisted on an exactitude of similarity, between the 
position of the proprietor and his heir, which is unknown 
to English law, an English executor being liable for the 
debts of the testator only to the extent of his assets. In 
the primitive law, however, everything depended on the 
continuity of succession, and a testament by which an 
immediate devolution of the dead man's legal personality 
wa s not provided for became perfectly infructuous. 

The Origin of Universal Successio?i. 

In the primitive Roman Testamentary Law, the object 
of great care was the conferring of the Universal Succession. 
Th^ reason of it is to be sought for in the constitution of 
ancient societies, where we are also to look for the origin 
* of Universal Succession. The primitive states were com- 
] posed of a number of little despotic monarchies governed 
I by their patriarchal chiefs. Though the prerogatives of 
these despotic rulers were great, their rights were nearly 
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counterbalanced by their duties. They were to govern 
the family for its benefit, and if they were entitled to $11 
its properties, they were to hold them as trustees forJthe 
members thereof. Whatever privileges and powers they 
had, they enjoyed solely by virtue of their position as 
representatives of the family. The family was, in short, 
a Corporation, and the Patriarch was its public officer. 
His rights and duties therefore were, in the view of law 
and public opinion, just as much those of his, as of the 
family he represented. In the case of his dq$th, the rights 
and duties which were attached to him would pass on, 
without interruption, to his successor, as the then represen- 
tative of the family, for his rights and duties were those of 
the family which lives on, and, as a Corporation, never dies. 

After the completion of the revolution, which substituted 
the individual for the family as the unit of society, the 
whole set of legal rights and duties were shaped on the 
model of the older privileges, and took their tone and 
colour from them. The devolution of universitas juris , 
urged upon by Roman law as the first essential of suc- 
cession, testamentary or intestate, was a relic of the 
older form of society, which men continued to asso- 
ciate with the new, though it had no true place in it. 
The death of individual members of a Corporation did 
not in the least affect its corporate existence or its 
! rights and liabilities. And these characteristics of the 
I family, as a corporation, were imputed by a sort of 
i analogy, to the individual. 

An Analogous Conception in English Law \ 
Corporations are divided in English law into corpora- 
tions sole and corporations aggregate \ A corporation 
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aggregate is a tiue corporation. A corporation sole is an 
individual, being one of a series of individuals, clothed with 
the characteristics of a corpoiation, by means of a fiction, 
as the King, the Parson of a Parish. Here the capacity 
or office is considered apart from the person who fills it 
for the time being, and as such is perpetual. 

The individual of Roman Jurispiudence was the cor- 
poration sole of the English law, and bore to the family 
the same relation in which a corporation sole stands to a 
corporation aggregate. 

m 

The Original Object of the Will. 

The theory of a man’s posthumous existence in the » 
pers on of his heir, and thus eliminating death from the 
legal field of view, is the pivot on which the whole law 
of succession, Testamentary and Intestate, in Roman 
Jurisprudence turns. This principle was the outcome of 
something inherent in the constitution of ancient Roman 
Society. The formula of investiture of the Universal Succes- 
sor, the ancient name of the heir, and the texts of the 
:lauses relating to Testamentary and Intestate succes- 
sion in the Twelve Tables, go to show that what passed 
rom the testator to the heir was the family , i.e, y the » 
)undle of rights and duties included in and arising out 
>f the Patria Potestas . In these instances there is no 
nenfion of the property ; in two others it is barely referred 
:o as an appendage to the family. The Will, originally, 
vas therefore an instrument or, as it was probably not 
it first in writing, a proceeding, by which the devolution 
of the family was governed, or in other words, the manner 
in which the succession to its headship was declared. 
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The Sacra . 

Bearing in mind this original object of Wills, it is not 
difficult to perceive their connection with the Sacra or 
family rites, i.e. 9 rites performed to celebrate the brother- 
hood of the family, and to accentuate the sacredness of 
the family relation. These ceremonies acquired a pro- 
minence, therefore, on every occasion when the continuity 
of the family was threatened by a change in its headship. 
The Hindus, too, have a form of the Sacra , and the per- 
formance of these ceremonies forms the keystone of their 
law of inheritance. The importance of these rites, in the 
social and juristic system of the Hindus can be felt, when 
it is seen that every important event in the life of a 
Hindu, such as marriage or adoption, has been coloured, or 
is accounted for, by it. The field embraced by the Roman 
Sacra , even at the time of Cicero, was equally co-extensive. 
It included inheritance and adoption. An adoption to be 
valid could be made only after due provision for the 
performance of these rites in the family of birth of the 
adopted son, and no testament could distribute an inheri- 
tance without providing for the expenses of the Sacra . 

The difference of the Hindu and Roman Systems at the 
time of Cicero , as illustrated by the position of the Sacra . 

At this period the difference between the Hindu and 
the Roman systems is brought into bold relief by the 
fact that the religious element as symbolised by the Sacra 
continues to colour the whole of the law of persons, and 
much of the law of property of the Hindus, while with 
the Romans there were evident traces that the progress of 
law had reached a point when it was freeing itself from the 
shackles of religion. The duty of performing the Sacra 
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is not imposed by the civil law, but is under the guidance 
of the college of Pontiffs ; and though it forms an intoler- 
able burden on inheritances, indications are perceptible of 
its approaching end as a juristic institution. 

Wills and Adoption , and their Relation to qackjcdhex * * 

A true Will is unknown to Hindu Jurisprudence. The 
function of the Will was performed by adoption. Both' 
were devices for maintaining the continuity of the family, 
when it was endangered by the failure of natural heirs, and 
for this reason both display an anxious solicitude for the 
performance of the Sacra . Of the two, adoption was most 
in harmony with ancient thought, and found favour with 
the greatest number of primitive societies. The Hindus 
had advanced a step beyond the others, by recognising the 
power of the widow to adopt after the death of her husband, 
and some traces of testamentary power are also to be 
met with in the juristic system of Bengal. The honour of 
the introduction of the Will, the most powerful agent, after 
contract, in effecting the revolution in the framework of 
society belongs to the Romans. But a Will then had , 
none of the attributes or properties with which it has ‘ 
come to be invested in modern jurisprudence. With the 
Romans, even according to the latest development of their 
law, the Will was never *he instrument of parting property 
from the family, but was rather the means of making a \ 
better provision for it than could be secured by intestate 
succession. 

Rarity of Testamentary Powers in Ancient Society . 

Intestate succession, it can hardly be doubted, was a 
.more primitive institution than testamentary succession. 
Among ancient societies, the latter was solely confined to 
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the Romans, or those who borrowed it directly or indireo 
ly from them. The Athenian Will, though indigenous, 
was only in a very rudimentary state, and so was the 
testament known in Bengal. 

Operation of Primitive Wills only on Failure of Kins. 

Wills were originally confined in their operation to cases 
of failure of the persons entitled to the inheritance on the 
strength of blood relationship, real or factitious. This 
conclusion is forced upon us by the customs of primitive 
societies, such as that of the Athenians, the Bengalees, the 
Jews, and the Germans, so far as they recognise the testa- 
mentary institution. 

The sa7ne conclusion stiggested by the Roman Comitia 
Calata. 

Among the Romans, Wills were originally executed in 
the Co7nitia Calata , that is, the Co77iitia Curiata or Assem- 
bly of Patrician Burghers, when they met for the transac- 
tion of private business. The primitive rules of intestate 
succession laid down the following classes of heirs : — 

(i.) The Suiy or direct descendants who had never 
been emancipated. 

(2.) On the failure of the Sui, the nearest Agnate, 
ue. y the nearest pers-p or class of the kindred, 
who was. or mi ghf we been under the same 
Patna 1 siestas with the deceased. 

(3.) Then the Gentiles, i.e. s the collective members of 
the dead man’s gens or house . 

The house consisted of all those Patricians who bore 
the same name, and were hence supposed to have a com- 
mon descent The Comitia Curiata was a legislative 
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assembly in which the gentes or houses were exclusively 
represented. The obvious inference from these facts, 
p*t together, seems to be that as the Gentiles were the 
heirs in the last resort, the Testamentary Jurisdiction 
of the Comitia implied that the validity of a Will depended 
on the absence of all Gentiles or on the waiver of 
their claims. Those among the assembly injuriously 
affected by the Will could veto it, or if they did not 
choose to press their objections would ratify it by their 
conduct. 

Later History of the Wills executed in the Comitia 
Calata, 

Long after the Comitia Curiata ceased to have any 
legislative functions, it used to meet for the convenience 
of private business. Testaments used to be made known 
to its members, or if written, read out to them. Publicity 
seemed to be the feature which mainly contributed to 
the unpopularity of the Wills executed in the Comitia 
Calata . In the beginning of the Empire, few Wills, if 
any, were submitted to the Comitia , whose meetings 
had been reduced to mere matters of form. 

The Early History of the Plebeian Will . 

When we first meet with Testamentary powers in 
the legal history of Rome, we find it, like all other 
privileges, forming a bone of contention between the 
Patricians and the Plebeians . The Comitia Curiata was an 
exclusively Patrician assembly. It followed, therefore, 
that either the Wills of Plebeians could not be brought 
before it, that is, the Plebeians could not make valid 
Wills, or that their Wills had to be submitted to the 
hostile jurisdiction of an assembly in which they were 
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ndt represented. Whatever may be the correct inference, 
tjie Testaments that came into vogue seemed to be 
f purposely designed to avoid an inconvenient necessity. 

• Tt was a ‘ conveyance inter vivos of the testator’s family 
jand property to his intended heir. As an alienation it 
tyas strictly legal under the Roman Law, but when 
posthumous effect was sought to be given to it, disputes 
\yere probable as to its validity without the sanction of the 
Patrician assembly, The chance of these disputes, 
however, between the Patricians and the Plebeians 
was removed by the enactment of the Twelve Tablps which 
expressly legalised Plebeian Wills. 

TJie Qjjgin of the Plebeian Will from the _ Mancipium . 

The Plebeian Will, and not the Testament, executed in 
the Comitia Calata , has been a powerful factor in the 
modification of modern civilisation. At Rome it gained 
in popularity to the same extent that the latter lost it, 
jit has derived all its features from the Mancipium, or 
I ancient Roman conveyance, to which we owe not only 
I the Will but the Contract. That Mancipium , or as it was 
afterwards called Mancipation , had its origin at a time 
when writing was not known or was not in general use, is 
evident by the elaborate and impressive ceremonial which 
accompanied it, and which seemed to engage the atten- 
tion and to fix the proceeding on the memory of witnesses 
who were unusually large, to provide for the deficiencies 
of oral, as compared to documentary, evidence. 

The Testament with the Copper and the Scales . 

The Roman mancipation required the presence of the 
vendor and the vendee, of no less than five witnesses, 
<ind of the Lidripens, who brought the balance with him 
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to weigh the uncoined copper money of Rome, The 
t£stament/*r oes et libram was the ordinary Mancipation 
with hardly any change in the ceremonial or in the. 
pSrsons required to be present, excepting that the vendee, 
was represented by a person called the Familice Emptorx 
or the Purchaser of the Family. The ordinary ceremony j 
of mancipation was then gone through. Certain prescribed:] 
gestures were made and words repeated. The Emptor* 
Familice struck the scales with a piece of money which 
symbolised the payment of the price. Finally, the: 
testator ratified the transaction by a set form of words 
called the Nuncupation The Familice Emptor was ori- 
ginally the heir. The testator transferred to him out- 
right the Familia with all the rights and duties annexed 
thereto. 


The pointsof difference between a Mancipatory and 
a Modern Will. 


(i.) As the Mancipatory Testament purported to be an 
out and out conveyance, it was not revocable in its nature,. 

(2.) As the Familice Emptor being himself the heir, 
was aware of his rights and duties under the Te6tament r 
it had no pretentions to secrecy . 

(3.) The effect of the Testament was to vest the 
property of the Testator immediately in the heir, even 
if the former lived after his Will. Generally Wills were 
madfc in cases of expected death, and adoption was 
usually resorted to, to provide for the continuance of 
the family in cases where death was not immediately 
apprehended. Where, however, a testator survived his 
Will, he must have been permitted to hold on, as the 
head of the family, by the sufferance of his heir. 
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The Oral Character of Ancient Wills . 

In primitive times, Wills were, without exception, oral, 
and no writing was necessary as the testator had no 
power to give any legacies. When this power, however, 
igrew out of the Twelve Tables, writing became more 
essential as a check on the fraudulent disposition of heirs 
to withhold the legacies. But it was optional with tes- 
tators to declare their bequests verbally or in writing, and 
even when the declarations were written, they formed no 
necessary part of the Will. 

Emptor Families. 

The word Familia , in the above expression, and in the 
legal language of ancient Rome, included all persons under 
the Patria Potestas of the testator, and his property also as 
an adjunct of the family. The Twelve Tables speak of 
tutela reisucc il Xhz guardianship of his substance/’ This 
shows that, even at a time so recent as that of the Code, 
“ household ” and property ” were confounded with each 
other in common parlance. We are therefore, necessarily, 
reminded of a period when men used to own their property 
through their family . 

The Praetorian Will. 

The strictness of the Testamentary Law was gradually 
relaxed by the Praetors, till a new form of Will, the Praeto- 
\ rian Will, formed a part of the Perpetual Edict. The 
I features of this Will were mainly derived from the Afran- 
| cipatory Testament, and those formalities were retained 
which served as guarantees of genuineness or safeguards 
against fraud. Seven witnesses were required, but the 
symbolical part of the ceremony was dispensed with The 
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Will was merely recited, and in all probability it had to be 
written . At any rate, whenever it was an instrument, it 
had to be authenticated with the seals of. the . seven wit- 
nesses affixed to the outside. This is the first appearance 
of seals in legal history as a means of authentication. 

The Roman seals in the case of Wills and important 
documents, did duty for fastenings which had to be broken 
before the writing could be perused. 

The Interest Conveyed by the Pnvtorian Will. 

The principal qualities of Roman property were incom- 
municable, except through means supposed to be co-exist- 
ent with the origin of Civil Law. The Praetor therefore, 
could not convey an inheritance on anybody, and could not f 
place the heir in the same relation to the property as the' 
testator stood. He could confer on him only the beneficial 
enjoyment thereof, and validate his payments of the 
testator’s debts. The conveyance of this interest was 
known as the transfer of the Bonorum Possession and the 
heir vested with it, as the Bonorum Possessor . He had, 
however, all the proprietary privileges of the heir by the 
Civil Law, Only he had to seek his remedies in the equity, 
as distinguished from the common law side of the Praeto- 
rian Court. In one year’s time, however, the Bonorum 
Possessio was perfected into Quiritarian ownership, by the 
operation of the principle of Usucapion . 

• The Later History of the Mancipatory Testament. 

The Mancipatory Testament was never entirely super- 
seded by the new Will. By the efforts of the Juriscon- 
sults it was considerably improved at the time of the 
Autonine Caesars. At the period of Gaius, some uncon- 
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cerned person officiated as the Families Emptor. Secrecy 
was thus secured, so far as the heir was concerned. With 
the legalisation of the change in the personnel of the 
Families Emptor, a Roman Testament divided itself into 
two parts— a conveyance which was a purely formal matter, 
and a Nuncupatio or publication which consisted in the 
verbal declaration to the witnesses, by the testator, of 
his intentions to be carried out after his death, or in the 
production of a document containing the same. When 
public attention was fixed upon the publication, as the im- 
portant part in the transaction, and was withdrawn from 
the conveyance as a subsidiary formality, Wills began to 
become revocable. 

The-Eaman Will. 

After the improvements effected in the Testamentary 
Law by the Praetors and the Jurisconsults, we find at the 
time of Justinian, a form of Will in use in the Eastern 
Empire, which borrowed some of its features from the 
Praetorian and some from the Mancipatory Will. Like 
the former, it required no mancipation, and had to be 
sealed by seven witnesses. Like the latter, it passed 
the inheritance, and not simply a Bonorum Possessio. As 
some of its incidents were also attached to it by Imperial 
Constitutions, Justinian speaks of the Testamentary Law 
of his day as Jus Triperfitum. This Testament is generally 
known as the Roman Will. In the Western Empire, how- 
ever, the Mancipatory Will, with all its primitive ad- 
juncts of conveyance — copper and scales— prevailed far 
down in the Middle Ages. 



EXPLANATIONS OF LATIN WORDS 
AND EXPRESSIONS OCCURRING 
IN CHAPTER VI. OF MAINE'S 
ANCIENT LAW. 


Ab intcstato — From a person who died without having made a Will. 

Uno ictu . Literally at one stroke, hence at the same moment and in the 
same capacity. 

Casus Omissi . — Points unprovided for by Statute. 



Chapter VII. 

ANCIENT AND MODERN IDEAS RESPECTING 
WILLS AND SUCCESSIONS. 

Th^Pj)mUj^Di^ere7ice between these i deas . 

Among the Romans, Testaments were never regarded 
as the means of disinheriting a family, or of the unequal 
distribution of the estate left by the deceased. On the 
contrary, the Testamentary power was so highly prized, 
because u could be utilised as a means for making a 
better provision for the family, and a more equal distri- 
bution of the inheritance, than could be effected through 
the instrumentality of Intestate Succession. The horror 
that the Romans felt for intestacy can be accounted for 
on the ground that the law of Intestate Succession defined 
the family in a way as to exclude from inheritance many 
who had the claims of blood and natural affection in their 
favour, e.g. y emancipated children, and to include in it, 
in the absence of children, those who had only a sort of 
fictitious connection with the deceased by being members 
of the same gens. The intense solicitude felt for Testa- 
mentary power was because it brought succession in 
conformity with natural sentiment. The aversion for 
intestacy was to some extent perpetuated by some statu- 
tory provisions, which served to circumscribe the heri- 
table capabilities of women. And though the efforts 
of the Praetor were continually directed to bring the law 
of Intestate Succession in harmony with the public 
opinion of the times, yet, in spite of all his reforms, the 
feeling of horror subsisted. 
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Modem views of the Testamentary Power and the Influence 
of Feudalism on it. 

•That a Will was the means of the diversion of property) 
from the family, and of effecting an unequal distribution . 
thereof, was a view which gained currency not earlier than | 
the consolidation of feudalism in the latter portion of the j 
Middle Ages. In the very beginning of modern Juris- 
prudence, Wills are seldom made in exercise of the power of 
absolute disposition of a dead man’s properties, for, though 
moveable property throughout the greater part of Europe 
had become the legitimate subject of Testamentary Juris- 
diction, certain definite portions had to be reserved for the 
widow and the children. The shares of the children were 
those fixed by Roman law, and the widow was indebted 
to the efforts of the Church on her behalf for the deter- 
mination of her portion. The same agency at last suc- 
ceeded in superadding the institution of dower to the 
customary law of Western Europe, and the dower of 
lands proved to have a longer lease of life thant he more 
ancient reservation of certain shares, in the moveables, to 
the widow. The doctrine became generally prevalent, 
that personal property was capable of unfettered Testa- 
mentary disposition, and even when the widow’s right to 
a share continued to be recognised, the claims of children 
were ignored and became obsolete. 

The 9 Cause of the Difference in the Modern and Ancient 
Conception of a Will. 

The growth of the theory of free Testamentary disposition 
with regard to moveables, was an offshoot of the doctrine 
of primogeniture. Primogeniture, by accustoming men to 
the disinherison, of all children excepting one, with regard . 

L 
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to real properties, prepared them for the unequal distri- 
bution even of personalty. And as Testament was the 
agency by which this unequal division was effected, the 
difference of the ancient and modern ideas, with regard to 
it, arose. 

Difference of French and English Ideas on the Subject of 
Testamentary Disposition . 

But though free Testamentary disposition was an in- 
cidental result of the Feudal System, its main characteristic 
was to circumscribe the course of succession within close- 
ly define ! lines. The French Codes in their anxiety to 
promote an equal division of property among all the 
children, not only did away with the power of preferring 
the eldest son to all others, in marriage settlements on which 
primogeniture mainly rested, but also laid the axe at the 
root of Testamentary dispositions by which sometimes 
the same preference was shown. The consequence how- 
ever has been that, while in France the prevalence of small 
perpetual entails has brought French opinion more in 
harmony with Feudal times, in England, notwithstanding 
that the law of real property has to an unparalleled 
extent crystallised the rules of the Feudal System, and 
that Wills have often been directed to subserve the 
purposes of primogeniture, the liberty of Testamentary 
bequests has brought English sentiment on the subject 
more in consonance with the spirit of the present age. 

The Difficulty with regard to the Origin of Primogeniture . 

The equal distribution of property among the male 
children of the deceased at his death is found to be the 
universal feature of all archaic systems of Jurisprudence, 
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such as the Roman, Hindu and German, at the point when 
the disintegration of the family has commenced. How 
then to account for the presence of primogeniture in the 
Feudal System which is the product of two factors — the 
Roman and the barbaric systems, in none of which it is 
found to exist. 

JT/ie Origin of Primogeniture. 

Primogeniture had its origin in the benefices or grants 1 
of Roman provincial land made by the invading barbaric 
chiefs, to be held on condition of military service. These i 
grants were not originally hereditary, but were revocable 
either at the pleasure of the grantor, or after the death 
of the grantee. Continued efforts, however, were made 
by the holders to make them hereditary, and the Benefice 
at last became the hereditary Fief. The rules of suc- 
cession followed with respect thereto were very various 
but generally compounded of the Roman and the 
barbaric rules on the subject. In some cases the eldest 
son and his branch were undoubtedly preferred. We 
meet with similar phenomena again during the re- 
volution which substituted the feudal form of property 
for the domainal (or Roman) and the allodial (or 
German.) The tenures created during this period of 
universal infeudation were as various as the conditions 
on which the lands were held. Primogeniture governed, 
as in the case of benefices, the succession to some only . 
of these tenures. With the prevalence of the Feudal 
Sytem throughout the West, it become perceptible that 
primogeniture, as a mode of succession, had some great 
advantages over others. Hence the rapidity of its 
progress through family settlements, the Pactes de Familie 
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of France and Hans Geselze of Germany. Eventually, 
in the customary law which gradually grew up in Europe, 
primogeniture prevailed in the succession to_free_and 
military tenures. With regard to service tenures, the 
more general rule was the equal division among all the 
sons, while the eldest succeeded in some and the youngest 
in others. With regard to tenures which, like the English 
' socage , were of a subsequent growth, and occupied an 
intermediate position between the free and the servile, 
primogeniture was the usual rule. 

The \ niece dent Ideas which led to the Origin of 
Primogeniture . 

The fact that in Hindu law Public Office ox political 
power, and that in Europe also, patriarchal power when 
political \ such as the chieftainship of a Highland clan, 
descended to the eldest son, as also the indications 
furnished, among others, by the Agnatic connection of 
the kindred in Roman law, point to a remote antiquity 
in which the branches of the same family held together 
and formed an independent civil society, the succession 
to the headship of which was governed by primogeniture. 

The recollections of this archaic society, not far re- 
moved from their own, in all probability, made the 
invading chieftains apply the law of primogeniture to the 
new class of property, viz., the benefices, for which fhey 
had to provide. 

The cause of the spread of Primogeniture. 

The retrogression of European society" during the ninth 
and tenth centuries even from the low state of civilisation 
which had marked the early period of the barbarian 
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conquest, accounts for the rapid diffusion of primogeniture. 
Kingly power was virtually at an end, and the Baron with 
his vassals constituted, as it were, a patriarchal family 
formed, not by adoption, but by infeudation. In this state 
of society, so long as the land was kept together, on which' 
the whole fabric rested, the members of this union could 
adequately provide for attack and defence in those days 
of constant violence. Primogeniture was the device best 
adapted for keeping the land together, and therefore, 
for being a source of advantage not only to the eldest 
but to all members of the family. It may easily be 
conceived that the lord who then succeeded to the estate 
enjoyed no preferential advantages over his younger 
brothers and relatives, in point of occupation, interest 
or indulgences. 

The Mode in which Archaic Primogeniture was 
converted uito the Modern . 

In ancient societies, and those which have not been 
affected by Feudalism, the primogeniture which was 
current was never converted into the primogeniture of 
the later Feudal Europe. In the confusions of the 
earlier period of feudalism, the eldest son was entrusted 
with the land for the advantage of the whole family. 
It might then well be expected, that when society first 
settled itself, after the turbulent vicissitudes of that 
epo?h, the whole family would again enjoy the capacity 
for equal inheritance, which was a characteristic common 
to the Roman and German juristic systems. As a matter 
of fact, however, no such thing ever took place ; and the 
reason is to be sought for in the interpretation, according 
to the rules of the most matured form of Roman 
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jurisprudence, by courts and lawyers, of the barbaric 
customary law. The later Roman jurisprudence, like the 
! modern English law, considered proprietorship to be 
; unlimited power over property, and disregarded the duties 
j and liabilities attaching to the position of the ancient 
head of the family. The result of this combination of 
the later Roman jurisprudence, and the rude conceptions of 
• ancient law, was that the eldest son became the sole 
proprietor, and though the lawyers were very clear In 
defining his position from the very outset, it is only 
by slow degrees that the younger brother was driven to 
shift for himself, or to become the hanger-on of the house- 
hold. A similar revolution has taken place in times 
not very far removed from our own, with regard to the 
position of the chieftain of a Highland clan. 

Different Forms of Primogeniture . 

Every kind of succession in which a single son or 
descendant succeeds, has been, for the sake of brevity, here 
called primogeniture. There are various kinds of it. 
In Western Europe, as among the Hindus, not only 
the eldest son, but the eldest line is preferred. Where 
in pursuance of this mode of succession, political power 
descends to an infant, a guardian is generally appointed, 
and in such appointments females are not excluded, and 
sometimes preferred, as the Queen Mother in France. 
Another way of dealing with such a contingency is to 
supersede the infant heir in favour of the eldest surviving 
male of the first generation. Among the Celtic clans, 
failing the eldest son, the next succeeds in priority to all 
grandsons, probably as the uncles, as a rule, were expected 
to be older than the nephews. But the tradition of the 
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obtaining of the assent of the clan, in the case of such a 
supersession, proves that the present form of primogeniture 
visas the normal mode of succession among them. Under 
the Mahomedan law, sons exclude grandsons by pre- 
deceased sons. In Egypt and Turkey, sovereignty is 
generally believed to devolve on the uncle, to the ex- 
clusion of the nephew, the son of a pre-deceased elder 
brother. In polygamous countries, many considerations! 
such as the rank of the mother, &c., influence the course 
of descent of the property to some one among the sons. 



EXPLANATIONS OF LATIN EXPRESSIONS 
AND NOTES ON REFERENCES LEGAL, 
HISTORICAL, &c., OCCURRING IN 
CHAPTER VII OF MAINE’S 
ANCIENT LAW. 

Coloni.— In tlie later empire there was introduced what may he almost 
termed a difference in the condition of slaves by the institution of Coloni , i.e. f 
persons attached to the soil, ascripti glelw , passing with it, and bound to re- 
main on it, but entitled to retain for their own use all they could gain from it 
beyond the valu ' of a yearly payment, which they had to make to the owner 
of the soil, and enjoying also all the family rights of freemen. For additional 
information about the Coloni , see Chapter VI Li. 

Lidi , — They were cultivators of the earth, and subject to residence upon 
their lord’s estate, though not destitute of property or evil rights They 
were not quite free-bom, yet far from slaves ; without political privileges or 
rights of administering justice in the country court, like the Rachimburgii, 
and so little favoured, that while the Frank accused of a theft, that is, it 
may be presumed, taken in the fact, was to be brought before his peers, the 
lidus t under the name of debililior peisomc, was to be hanged on the spot. 

Socage. — A tenure by any certain or determinate service. Common socage 
is the ordinary tenure in England ; the exceptions are : borough-English, 
gavel kind. <Slc. We have it in Coke upon Littleton — Socage is the same 
as service of the Soc ; and Soe is the same tiling as a plough.” 

Imperia m impel io. — Empires within an empire. 



Chapter VIII. 

THE EARLY HISTORY OF PROPERTY. 


Natural Modes of Acquiring Property in Roman Law . 

The wild animal which is killed by^Jt^c^hunter, the 
land which is added to ours by allu vion, the tree which 
grows up in our field, are said, by the Roman lawyers, 
to be acquired by us naturally. The earlier Jurisconsults, 
finding such modes of acquisition common to the custom- 
ary law of all the Italian races, placed them in the an- 
cient Jus Gentium , while the later lawyers, being struck 
with their simplicity, classed them with the Law of 
Nature. 

i \ 

Ocatj. . Ho or occupancy was one of the natural 
modes of acquiring property. Occupancy is the advisedly 
taking possession of that which, at the moment, is the' 
property of no man, with the view of acquiring property 
in it for one’s self. Things which have not or have never 
had an owner are called Res nullius in Roman Law. 
Among the latter class are moveables which have been 
abandoned, lands deserted, and the property of an enemy. 
The Roman Law of Occupancy is the source of the modern 
International Law on the subject of Capture in war, and, 
the acquisition of sovereignty in newly discovered terri- 
tories. It also lies at the root of the generally accepted 
doctrine of the origin of property. 

M 
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The Law of Capture in War — an Offshoot of the Roman 
Doctrine of Occupancy . 

I The law of Capture is traceable to the hypothesis that 
j society is carried back to a state of nature on the outbreak 
\ of hostilities. And in the natural condition thus pro- 
duced, the rights of private property are suspended so far 
as the combatants are concerned. The later writers 
on the Law of Nature have discountenanced a doctrine 
which seemed to them to be perversely cruel. Originally 
only moveable property seemed to form the subject of 
Capture. And the application of the principle of occu- 
pancy to the land of a conquered country, is not older 
than the time when Jus Gentium was becoming the Code 
of Nature. The Roman doctrine of occupancy when 
adopted in modern International Law was circumscribed 
by certain rules which were borrowed along with it. 
This importation was in the interests of civilization, as 
warfare assumed a more tolerable complexion since that 
time. 

The Laiv of Discovery of New Countries an Offshoot of 
the Roman Doctrine of Occupancy . 

The Publicists applied to the discovery of a new coun- 
try the same principle which had governed the finding 
of a moveable in Roman Law. The greatest uncertainty 
was soon found to prevail on the very two points on 
which certainty was an absolute necessity — 

(a). The extent of the territory which was acquired 
for his sovereign by the discoverer. 

(#). The nature of the acts necessary to complete 
the assumption of sovereignty. 
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Frequent wars and incessant disputes in America were 
the results of this uncertainty. 

The Theory of Occupancy being the Origin of Private 
Property . 

As modern jurisprudence, borrowing the theory of the 
State of Nature from Roman Law, held that the earth and 
its fruits were once res nullius , and as from its peculiar 
view of Nature it took for granted that mankind had 
actually practised the occupancy of res nullius , long before 1 
the constitution of civil society, the inference was obvious! 
that the res nullius of the prehistoric age became the 
private property of individuals in historic times. Black- 
stone, the representative of the prevailing opinions of his 
day, is an adherent of this theory. 

Blackstone's Version of this Theory . 

Blackstone imported a limitation into this theory, 
in which he has been followed by other writers, to 
the effect, “ that a sort of transient property was 
acquired in a thing so long as a man was using it 
and no longer ; but when mankind increased in num- 
ber, it became necessary to appropriate to individuals, 
not the immediate use only, but the very substance of the 
thing to be used.” 

The Aphorism of Savigny with regard to Property . 

Savigny has held that “all property is founded on ad- \ 
verse possession ripened by Prescription.” His dictum was 
with respect to Roman law, and what he meant was that 
how far back we may push our investigations into the 
ideas of property prevalent among the Romans, we get 
no farther than a conception of ownership made up of 
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' the three elements of Possession, Adverseness or Exclusive- 
5 ness and Picscription. But instead of lending any coun- 
tenance to Blackstone’s views, Savigny’s maxim points 
out the weakest part of the popular theory of the origin 
of property. According to Blackstone and his school, 
is was the mode of assuming the exclusive enjoyment 
which mysteriously affected the minds of our progenitors. 
But the mystery lay somewhere else — in short, in the 
respect which was shown to long continuing possession. 

Objections to the Popular Theory of Occupancy being the 
Source of Proprietary Rights . 

I. The origin of the feeling which lies at the 
bottom of this theory, is not a natural inclnation 
towards the institution of property, but a presumption, 
arising out of the long continuance of that institution, 
that everything ought to have an owner \ The occupant 
becomes the owner, because all things are presumed to 
be somebody’s property, and because, with icference to 
the particular thing, no one can be found with a better 
right to it. This conclusively shows that the theory could 
not hold good at the beginning of society, i. e. y at the 
very periods when it is popularly believed to account for 
the origin of property. 

II. The fatal objection to this and the like theories, 
based on the supposed state of nature, is that they recog- 
nise property as being owned by individuals and not by 
families. This is a characteristic which they inherited 
from the Natural Law of the Romans which differed from 
their Civil Law in taking note of individuals instead of 
families. 
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The Roman- JDivision of Law into the Law of 
Person and Law of Things. 

The Romans divide their law into Law of Persons 
(Jus Personamm) and Law of Things (Jus Rerum ) but 
the classification, though convenient, is extremely artificial. 
And Jus Rerum moreover ignoring the lessons furnished by 
Jus Personamm , treats of property, contracts, torts, and 
delicts with reference solely to individuals. 

The Indian Village Community . 

In search of primeval forms of property, one must go to 
India. There, a son acquires, on his birth, a right to the 
ancestral property of his father. A partition seldom takes 
place, even on the death of the father, and the property is 
generally held undivided for several generations, every mem- 
ber of the family having a legal right to an undivided share 
in' it. The property thus held in common is sometimes ad- 
ministered by an elected manager, but more generally by the 
eldest representative of the eldest branch of the family. 
Such a body of kindred, holding a domain in common, is 
the simplest form of an Indian Village Community. But 
the village community is also a little society, and it not only 
has the management of the common fund, but its own 
internal government in its hand, which is carried on by 
a regular staff of officers in the several departments of the 
polite, the administration of justice, and the collection 
of taxes, &c. Every village community, however, was not 
formed in such a simple way. There are records to 
show that strangers, and sometimes purchasers of shares, 
have been admitted to the brotherhood. In all these 
communities, however, the tradition or fiction of a com- 
mon descent is never absent. 
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Comparison of the Village Community zvith the 
Roman Gens or House . 

r 

In historical times, the Gens was marked by the 
-same features which, according to Elphinstone, charac- 
terised the Indian Village Community, viz : — 

(a.) The fiction of a common descent was always 
present. 

(b.) “ If a family became extinct, its share returned 

to the common stock . " 

At present, according to Elphinstone, the village 
'Communities are recruited, by the admission, with the 
consent of the brotherhood, of purchasers whose position 
is analogous to that of the Emptor Familice of the 
Romans. The consent required puts us in mind of 
that of the Comitia Calata , necessary for the validity of 
an Adoption or a Will. 

The Village Communities of the West . 

In those parts of Europe which have been least 
influenced by Feudalism, we find village communities 
which are very similar to those of India. In Russia, for 
instance, we find the village communities characterised 
by— 

(i.) The same fiction of a common descent ; 

(2.) The same mixture of personal and proprietary 
rights ; and, 

(3.) By similar arrangements with regard to internal 
management. 

The great difference between these two classes of 
communities lies in this, that while in India, though 
the property was held jointly, the right of the co-owners 
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thereof were separable and permanent, in Russia, though 
the distinctness of rights was to be found, it was only 
fof a time. After a given number of years, which is not 
the same in all cases, the land of the village is thrown ! 
into a mass, and again divided among the families com- I 
posing the community according to their number. After 
this distribution, the rights of families and individuals 
are again allowed to grow and ramify in numerous 
branches till another period of division arrives. In the 
village communities of Servia, Croatia and Austrian- 
Sclavonia, the common property is not only not divided 
in practice, but is not even divisible in theory, but the 
entire land is cultivated by all the villagers together, and 
the whole of the produce is .divided annually among all j 
the families. These usages remind one of a similar custom ; 
among the less civilised Highland clans, in which the 
Chiefs used to distribute food at short intervals, sometimes 
daily, to the heads of families under them. All these 
phenomena lead to the inference that private property, 
as known to us, has arisen from the separation of the 
rights of the individual from the joint rights of the com- 
munity. The law of persons has shown the family expanded 
into the Gens or Community, the Community dissolving into 
separate households, and the family at last supplanted by 
the individual, and each of these stages, in the progress 
of society, is, it is now suggested, marked by a corres- 
ponding change in the nature of ownership. The problem 
which has most exercised the minds of juristic writers 
has been, what induced one composite group of men to 
respect and keep away from the possession of another ? 
If the suggestion that individual rights have gradually 
been disentangled from the joint rights of the family, is 
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correct, then the problem above set forth is only another 
form of the question — what were the motives which led 
men to hold together in the family union ? To this 
question juristic science alone and unassisted, can furnish 
no answer. 

Difficulties^ of A.Uetiationjjyith regard io Ancient 
Property . 

As the contracts and alienations of the ancient law 
resembled transactions between two independent societies, 
they were very ceremonious in character, and were noted by 
an abu idance of formalities and of witnesses. These, 
and similar causes, tended to impress the character of 
inalienability on ancient property. Sometimes, moreover, 
alienations were altogether invalid, as among the Scla- 
vonians. and sometimes very difficult, on account of the 
necessity of consent to them, of a large number of per- 
sons, as among most of the Germanic tribes. 

The First Expedient to overcome the Difficulties of 
Alienation. v , < . c 

The principal device which suggested itself to a great 
number of ancient societies to surmount the difficulties of 
alienation, was the division of property into two classes, 
one of which was ranked higher than the other. The 
limitations imposed on the transfer of the former were 
absent from that of the latter, and gradually the con- 
venience of the rules governing the alienations of the less 
dignified class of property, recommended their adoption 
in the case of the other. The same law of development 
is observable not only in the law of property at Rome, 
but also in that of modern continental Europe. 
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The Classification of Property into Movables and 
Immovables . 

# The division into movables and immovables was the 
most natural classification of the objects of property. 
This division, however, was of comparatively recent and 
very slow growth. Originally the principle of division 
seemed to be superiority an d inferi ority. Certain objects 
were ranked higher than others, because they were known 
first to some particular community. Less dignified sort of 
property was what was either unknown, infrequent and 
limited in their use, or seemed as a mere appurtenance to 
the super* or forms of property. But what seems a puzzle 
to ordinary minds, is when the value and importance of 
the latter class of objects were discovered, and their 
number increased, they were not ranked with the superior 
property. The puzzle admits of an easy solution, however, 
(firsl ) — when we bear in mind that characteristic of un- 
educated minds and infant societies that they are slow 
to apprehend a general rule divorced from the particular 
applications thereof with which they are acquainted. 
Hence it is that the name given to the objects of property, 
first and best known to them, is not extended to others 
equally valuable, as objects of use and subjects of right. 
( Secondly ) — The reason is also to be found in the 
disposition of the Courts and Lawyers, dissatisfied 
with* the artificial restrictions which fettered the aliena- 
tions of the superior kind of property, to keep the 
newer kind of property on a lower level to permit their 
freer transfer. With regard to the higher class of property ^ 
ah/ error or omission in the ceremonial prescribed would 
vitiate an alienation, and the risk of such mistakes would 
be considerably greater in the case of common and valu- 
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able properties, such as a horse, an ox, or a slave, which 
though included in the superior class, were subject to 
frequent and hurried transfer. Such commodities, therefore, 
must often have changed hands with defective formalities 
and held under imperfect titles. 

The Two D e set ipt ions of Roman Property . 

The Res Mancipi included', originally, land in historical 
times, land on Italian soil, slaves, and beasts of burden, 
e . g ., horses and oxen. These being the first requisites 
of an Agricultural Community, were originally called, 
by way of pre-eminence, Things or Property, and the 
manner of conveyance required for them was designated 
Mancipium or Mancipation . It was not till long after- 
wards that these kinds of property came to be called 
Res Mancipi or " Tilings which require a Mancipation/' 
Besides these things, there existed or grew up a class of 
property for whose transfer a less elaborate procedure, 
viz. } tradition or delivery only, was deemed sufficient. 
These were the Res Nec Mancipi or “ Things which did 
not require a Mancipation.” These were originally little 
prized and were not often transferred. But while the 
limits to the list of Res Mancipi were irrevocably fixed, 
the catalogue of the Res Nec Mancipi was continually 
swelled by the addition of articles which an advancing 
civilisation added to man’s use or enjoyment. The sense 
or inferiority in the latter gradually wore off, and the ease 
and convenience of alienation in their case dawned upon 
men’s minds. Fictions and equity, the two reforming 
agencies in jurisprudence, were constantly pressed into the 
service of the Roman lawyers, to give to tradition the 
practical effects of Mancipation. The change in this 
direction culminated with the refoim of Tustinian who 
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abolished the distinction between Res Maticipi and Res 
Nec Mancipi, and made tradition, the only mode of con- 
veyance recognized by law. On account of its simplicity 
and of its presence in the customs of the Italian races 
generally, tradition was classed by Roman lawyers as* 
one of the natural modes of acquisition of property. 

The Classification of Property according to its Origin — the 
Second Expedient for Facilitating Alienations . ‘“"T* ■ 

In some societies, however, the impediment to aliena- * 
tion are too numerous and complex to be removed in such 
an easy way. In India, for instance, and among the old 
Germanic tribes (with the exception of the Anglo- 
Saxons), the consent of the male children was necessary 
to the validity of an alienation. The old law of the 
Sclavonians forbade it altogether. As these obstacles 
referred to properties of every description, their removal 
was sought to be effected by another distinction, in the 
classes of property, according to its origin. Hindu 
Law accordingly divided property into ancestral and self- 
acquired. Roman Law made a similar distinction in the 
case of property acquired by the son, under power, in f 
Military Service. Among the Germans, the Allod \ though / 
not absolutely non-transferable, was alienated with the 
greatest difficulty, and descended solely to the Agnatic 
relations, Exceptions of various kinds, however, were 
afterwards introduced to this sort of property, e. g., the 
wehr geld , or composition for the homicide of a relative, 
the reipus i or fine leviable on the re-marriage of a widow. 
The German law, like the Hindu, also recognised the 
difference between inherited and self-acquired property, 
and allowed a greater freedom in dealing with it, in the 



I roo ) 

case of the latter. The Germans also had the distinction 
between movables and immovables. All these distinc- 
tions, however, were abolished, and were merged in that 
between movables ancLJjnmovables, on the conversion of 
the allodial property into the feudal. In the Middle Ages, 
however, this classification, unlike that of the later Roman 
. Jurisprudence, carried with it the ideas of superiority and 
inferiority. The practical result has been that in most of 
the continental countries which have based their juristic 
systems on the French Codes, the Roman Law of movables 
has gradually supplanted the Feudal Law of land. Eng- 
land is the only important exception where the change has 
been of slow progress, and has not nearly been completed. 

'' . • Usucapion the third Expedient to Facilitate the 
Transfer of Property . 

The next device for doing away with the fetters of 
alienation was the introduction of the principle of 
Usucapion known to modern law as Prescription. It was 
a rule of the oldest Roman law, older than the Twelve 
Tables, that things which had been in the uninterrupted 
possession of any particular person for a year or two 
became his property. The earliest form of the rule, it is 
not possible to ascertain, but as known to us, in historical 
times, it is one of the greatest safeguards to provide 
against any defect of title arising out of the neglect or 
omission of any of the cumbrous formalities prescribed 
for a conveyance. The rule then, as known to us, required 
that the adverse possession should have begun in good 
"faith, i.c., with belief on the part of the possessor that he 
was lawfully acquiring the property, and that the thing 
should have been transferred to him by some sort of 
alienation, which though incapable of conveying & 
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complete title, was at least recognised by law. Usucapion 
found its occupation gone after Justinian had fused law 
and equity, and done away with Mancipation. Since 
then Usucapion, with its periods of time considerably 
enlarged, has become the Prescription of modern juris- 
prudence. 

Canon Law responsible for the Reluctance of Modern 
Jurisprudence to recognise the Principle of 
Usucapion . 

The reluctance and slowness with which modern juris- 
prudence has recognised Prescription is evident from the 
fact, that legislation long confined itself solely to barring 
the remedy in cases of wrongs older than a fixed point 
of time, and this feeling is at least partly attributable 
to the influence of Canon Law. The ecclesiastical cus- 
toms on which the Canon Law was founded, dealing 
with sacred or quasi-sacred interests, viewed the rights 
created by them as incapable of being lost through dis- 
use or neglect. The Canon Law retaining this character- 
istic derived from its source, imparted a strong tendency 
to secular jurisprudence to regard Prescription with dis- 
favour. This influence was supplemented by the spirit 
of the Scholastic jurisprudence of the realists who in- 
culcated the indestructibility of a right however neglected. 
Traces of these influences are still perceptible in the 
discussions about the grounds of Prescription. 

Collusive Recoveries — the Fourth Expedient for Facili- ^ 

Cessio (giving up) in Jure , a collusive recovery, in a 
court of law, of property sought to be conveyed, is the 
fourth expedient for facilitating the transfer of property. 
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and is a very old institution of Roman law. The 
j plaintiff brought a fictitious suit for the recovery of the 
I commodity wanted to be.traxiSi£err-e4,4he defendant made 
default, and it was decreed to the plaintiff. A similar 
contrivance in English law was the Fines and Recoveries 
by which some of the severest restrictions of the Feudal 
land-law were considerably relaxed. The only difference 
between the English and the Roman device lay in this, 
that while the former sought to free the title from com- 
plications already introduced, the Roman provided 
against the possibility of such complications. 

Property and Possession . 

To the influence of the courts of law must be attri- 
buted the extraordinary importance which the dis- 
tinction between Property and Possession has obtained 
in juristic philosophy. The word possession had the 
etymological meaning of physical contract, or the 
capacity to resume it at pleasure, but in actual use 
it implied physical detention with the intention to hold 
j the thing as one’s own. The latter shade of meaning 
I which was encrusted on the original sense, is historically 
traced by Savigny to the fact that the Patrician Burghers 
who had become tenants, at nominal rents, of the greater 
part of the public land, and who were possessors, in the 
eye of the old Roman law, claimed to hold it as against 
all comers, on the ground that time and enjoyAient 
had ripened their holding into a sort of ownership. 
The union of this claim with the Patrician possession, 
permanently influenced the meaning of the word. Mean- 
while, the legal remedies open to tenants ousted from 
their holdings were the possessory interdicts. Hence, 
it came to be understood that everybody who possessed 
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property as his own could demand the Interdicts , and 
they were shaped to be fitted for the trial of disputed 
possession. Then followed a process which has also been 
observed in England. Proprietors began to prefer the 
possessory interdicts to the dilatory remedy of a Real 
action, and for this purpose fell back upon the possession 
which was included in their ownership. The privilege 
conceded to persons who were not true possessors but 
owners, to have recourse to possessory remedies, led even- 
tually to the deterioration of Roman as well as of English 
jurisprudence, and finally to the abolition of all Real 
actions in England. 

Distinction of Law a?id Equity , and how it has influenced 
Conceptions of Proprietary Right . 

Another way, in which Courts of law have exercised 
an influence on men’s ideas of proprietary right, is by 
means of the distinction of law and equity which always 
makes it first appearance as a distinction between jurisdic- 
tions. In England equitable rights were protected by 
injunctions of the Court of Chancery. At Rome, as the 
same Court administered both equity and law, the 
Magistrate refused to the legal owner the remedies by 
which he could obtain property which belonged, in 
equity, to another. The operation of the English and 
the Roman systems practically tended to the preservation 
of iTew forms of property in a sort of provisional exist- 
ence, until the time should come when they were recog- 
nised by the whole law. The Roman Praetor gave an 
immediate ownership to the persons who had acquired 
a Res Mancjpi by mere delivery without waiting for the 
operation of Usucapion. An ownership was also recog- 
nised in the Mortgagee, and in the Emphytcuta or tenant 
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of land which was subject to a fixed „rcnt^ in perpetuity. 
Equity in ’'(England has led to the creation of a special 
proprietorship in the mortgagor, the Cestui que Trust , the 
married woman in whom property was- settled in a parti- 
cular way, and the purchaser who had not yet acquired 
a complete title. But equity has, in other ways, too 
numerous to mention, both in England and at Rome, 
modified the Law of property. 

The fusion of the Roman and the Barbarian Law . 

When the Barbaric races were settled on the borders 
of the Empire, and before they had conquered any portion 
of the Roman territory, the undigested juristic system 
of the Western Roman Empire modified and supplement- 
ed the usages of the Germanic tribes. And it was the 
existence of this degenerated Roman law in the barbaric 
customs, that made them coalesce with a Roman juris- 
prudence which had itself already deteriorated to a certain 
extent. 

The Ideas which led to Feudalism . 

The Emphyteusis is a stage in the progress of ideas which 
eventually culminated in Feudalism. The first trace, in 
Roman history, of estates larger than could be farmed 
by a Pater familias with his sons and slaves, is to be found 
when we come to the holdings of the Roman patricians. 
Their lands were cultivated by slave gangs under bailiffs 
who were themselves either slaves or freed men. They 
I had no ideas of tenanting their lands, and the device that 
was resorted to was to divide the inferior slaves into 
small bodies, and making them the property of better 
and more faithful ones, who had thus an interest in the 
efficiency of their labour. This was especially incon- 
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venient in the case of the Municipalities owning estates 
The personnel of officialdom was constantly changed in 
Italy, so that the supervision of a large landed property 
by an Italian Corporation must have been very imperfect 
in its character. These Corporations therefore began the f 
practice of leasing land in perpetuity to a free tenant at ' 
a fixed rent and under certain conditions. Individual ‘ 
proprietors followed suit. And tenancies which were 
originally the creatures of contract were afterwards elevated 
})V the Praetor to modified proprietorships. From this 
point tenures divide themselves into two classes : — 

(I). The Tenures of the Coloni. The slave gangs 
were gradually converted into the Coloni . Possibly this 
class was formed by the raising of the slaves and 
the degr : itiun of the free farmers, and it occupied 
an intermediate position between them, The servitude \ 
of the Coloni was me dal, and their service consisted 1 
in giving a certain share of the produce to the proprie- 
tor. They survived all the revolutions of the ancient and 
the modern worlds, formed the lower grades of the feudal 
system, and it wa ; to one of their classes the Coloni 
mat. Jar: , who divided the produce with their landlords 
in equal shares, that the Metayer tenanty of the South of 
Eiuope owe Uicir origin. 

(II.) TheJEinphyteusis or the Tenure of Free Farmers. 
ThCgpmpliyteuta was secure from disturbance so long as 
he punctually paid his quit-rent, and could, if ousted, bring 
a Lxnl action, a distinctive mark of proprietary right, 
for the recovery of possession. The landlord, on the; 
other hand, had the right of re-entry on the non-payment ! 
of rent, a right of pre-emption in case of sale, and a certain] 
control over the manner of cultivation. The double 
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\ ownership of the emphyteusis seems to be the germ of 
: that which was subsequently developed in the Feudal 
system. But there was another sort of tenure which bore 
1 a closer resemblance to Feudal property, and was geogra- 
phically nearer to the barbaric races who founded the 
Feudal system. These were the tenures in the strips of 
land, on the confines of the Roman Empire along the banks 
1 of the Rhine and the Danube, held by veteran soldiers 
of the State on the condition of military service, whenever 
required, for the protection of the border from the barba- 
rians settled beyond. Though this was the model of the 
feudal tenures, there were certain services required of 
feudal proprietors which it is likely, were never rendered by 
the military colonists, and certainly not by the cjnphyteuta . 
The duty of respect and gratitude to the feudal superior, of 
assisting in the endowment of his daughter and the equip- 
ment of his son, the obligation to submit to his guardian- 
ship during minority, and many others of a. like kind, 
must have been imported into the incidents of feudal 
tenures from the relation of Patron and Freedman under 
Roman Law. 



• EXPLANATIONS OF LATIN WORDS AND 
PHRASES AND NOTES ON REFERENCES 
LEGAL, HISTORICAL, &c„ OCCURRING 
IN CHAPTER VIII OF MAINE’S 
ANCIENT LAW. 

Finn f.ttium , — An end of dispute or litigation. 

Cedni gue trust. — This phrase is Norman-Fiench. It means the person 
who possesses the equitable light to property, and receives the rents, issues 
and profits thereof, the legal estate of which is vested in a trustee. There 
is such a confidence between the Cedni guc (rust and his trustee, that no 
action at law would lie between them (except where the trustee admitted 
that he had in his p<>s>ession money belonging to the Cestui guc trusty in 
which case an action lay against the trustee), but resort must have becn'liad 
to a Court of Equity. Now an action will be brought in the Chancei y Divi- 
sion of the lligb Court. No claim of a Cestui gue trust against his trustee 
for propertv held on expiess trusts, or in respect of any breach of such tiust, 
shall be held to be baned by any statute of limitations. 

Fine r and Ktcwencs. — For explanation see Stephen’s Blackstone, Vol I, 
Hook II, Part I, Chapter XIX, Page 567, el stg (5th edition). 

Quintal inn and Font fa rtan . — The most complete real right is of course 
that po sessed by the absolute owner of the thing, the person who has power 
to dispose of it as he like'., and who holds it by a title recognised as valid 
by law. This ownership was in Roman law expressed by the word dominium , 
sometimes by piejntta c. The dounnus was entitled to ibe use of the thing 
{nun), to the p^iception of all its products ( fructus ), or to consume t lie thing 
entiiely if it weie capable of consumption {abtrnes) He could also dispose 
of or nlienate it at will. In the ancient system of private law. the owner 
was said to be ownei ex jure ( \hnt ilium . Nor did the old law recognise 
any dominium other than that which was enjoyed ex jure Quiritium . Hut 
the Pisuiors found occasions when they wished to give all the advantages of 
ownership, but were prevented by the civil law from giving the legal domi- 
nium. Another kind of aamimitm came therefore to be spoken of, and the 
teim in boms habeic was used to expiess an ownership which was practically 
absolute btcause it was protected by the Pnctods authority, but which was 
not technically the same a^ ownership ex jure Quiritium. Commentators 
have called tins ownership dominium bonitatium , a trim not, however, used 
by tie Jurists. This deduction between the dominium bonitanum and that 
ex jur* Qituitium rntbely disappeared under Justinian. 

Lnlijundia . — Large estates or farms. 

A?n Vectigales— Land subject to imports, land that brings in revenue or 
income. 

Metayer Tenantry . — Under the Metayer system, the land is divided in 
small farms, among single families, the landlord generally supplying the stock 
which the agricultural system of the country is considered to require, and 
receiving, in lieu of rent and profit, a fixed proportion of the produce. This 
proportion, which is generally paid in kind, is usually (as is implied in 
the words Metayer , mezzamolo , anti medietatius) one-half. 
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THE EARLY HISTORY OF CONTRACT. 

The tendency of the modern world, as evidenced by 
the science of political economy, is to enlarge the sphere 
of Contract, and to limit that of Imperative Law, except- 
ing so far as that law is necessary to enforce the perform- 
ance of contracts. 

The Popular Fallacy about the Ptog u e^s of Morality, 

The nirrent of opinion on socio-legal questions, is so 
little advanced, that the popular fallacy, that morality, 
instead of making any advance has retrograded since an- 
cient times, is generally prevalent, and comes out pro- 
minently in the discussions on the virtues on which the 
performance of contracts depends. The fact, however, is 
that the reverse is tiue. 

The Views of Jurists. 

The views of Jurists on these matters were not more 
in conformity with the history of legal and moral pro- 
gress than those of the ordinary run of men. The Juris- 
consults referred a class of contracts, in which the plight- 
ed faith of the contracting parties was the essential ele- 
ment to the Law of Nations, and erroneously regarded 
it as more primitive than another, in which certain, for- 
malities were absolutely necessary. From the Law of 
Nations it passed on to the Law of Nature. 

T h e Social Covibgc L^ 

These erroneous views were subsequently embodied and 
developed in “the social compact” of Rousseau and his 
fellow-thinkers. Seeing the vastness of the field occupied 
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in their day by contracts, as compared to Imperative Law, 
and forgetting the historical order of their sequence, they 
refeired all law to an original social contract as its source. 

The Defects of Modern Speculations about Ancient 
Contracts. 

The truth that modem historians and even some juris- 
tic writers have generally ignored, is that in ancient socie- 
ties the individual creates for himself fcwjpr no rights or 
duties. Th£__ rules which regulate his conduct are fixed 
for him by his birth, or are obtained from the commands 
of the Patriarchal chief. The members of the same family 
are not entitled to contract with each other, and the fami- 
ly could ignore the contracts of its subordinate members. 
When one family entered into an engagement with another, 
the contract depended, for its binding character, more on 
the necessary formalities than on the sacredness of the 
promise itself. The duty resulting from one man's trust 
in another’s word has been of very slow growth, and is 
one of the latest additions to the growing code of 
morats. 

The Development of Modem from Ancient Contracts . 

Extant evidence does not carry us back to a state of 
society entirely without any conception of contract. But 
when we first meet with this conception in primitive 
timgs, we find it in a very rude and undeveloped 
state. The habit of mind which recognises the binding 
character of a promise is not yet developed. What ancient i 
law enforced was not the performance of a promise, but ; 
that of a P . .certain forniali ties, | 
which last were of greater importance than the promise 1 
itself. The ancient contract has developed itself into 
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the modem one, by at first dispensing with one or two 
formalities, then by simplifying, or by allowing the rest 
' to be omitted on certain conditions, and then by ex- 
empting entirely certain definite contracts, on which the 
activity of the society depended, from the fetters of the 
prescribed ceremonial. Gradually the mental engagement 
separates itself from the accompanying formalities and be- 
comes the essential ingredient of a contract. In Roman 
jurisprudence this mental engagement, expressed by ex- 
ternal acts, is known by the name of a Convention ox a Pact- 
But when the convention was recognised as the gist of 
the contract, the accompanying formalities were gradually 
done away with, or retained only as guarantees of gen- 
uineness, or as safeguards for the exercise of caution 
and discretion. Thus the idea of a contract is fully 
developed. 

ThcJ^itfary.. of, the, J&omau -Contract. 

At the commencement of the legal history of Rome, 
we find the words Ncxum and Ncxi as signifying res- 
pectively a contract and the parties thereto, who were 
supposed to be connected with each other by a strong 
, bond or chain. Ncxum , according to an old Latin de- 
finition which has come down to us, is “ every_ transaction 
with the copper and the balance. ” This, as we have al- 
ready seen, was the distinguishing feature of a mancipa- 
tion or conveyance. Conveyances and contracts were, 
in primitive times, confounded with each other. In ma- 
ture jurisprudence, however, a conveyance deals with pro- 
prietary right or Jus in re , i.e. y a right available against 
all the world, while contracts deal with Jus ad rein, a right 
in personam , a right available against a single indivi- 
dual or group, — or obligation. How could contracts and 
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conveyances therefore be included in the same concep- 
tion. This perplexity is easily removed if vve avoid the 
ejror of attributing to an infant society the mental facul- 
ty of distinguishing in speculations, ideas which arc mix- 
ed up in practice, a faculty which belongs to a more ad- 
vanced social state. 

The Specialising Process in A neient Law . 

Legal conceptions and terms were, in ancient law, sub' 
jeeted to a process of gradual specialisation. Originally 
one legal conception and term included several ideas which 
have become distinct, and have acquired separate names in 
modern jurisprudence. The old conception and term - do 
not become obsolete, but continue to denote one or a 
few of the several ideas which they originally covered, the 
rest being recognised as distinct and independent notions 
and known by separate names. Thus it was with the 
Roman Nexnm. Originally the transaction with copper 
anti scales included both conveyances and contracts. But 
they branch off in separate lines, conveyances acquiring 
the name of Mancipation , while the original term Ncxam 
came to be appropriated to the exclusive use of contracts. 

How Contracts arose out of the Nexnm. 

Wnen it is said that oti'6 legal conception includes sev- 
eral, it is not intended to imply thereby that some one 
of these conceptions is not older than the others, and that 
whjn these others are formed, docs not greatly predomi- 
nate over them. The reason why one legal conception 
continues to include several, while all continue to be 
known by the same name, is that primitive societies do 
not mark or name the changes which law and legal con- 
ceptions have been practically undergoing, till long after 
the changes have been made. A Will, for instance, was 
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originally only a conveyance of property, and it was only 
after the vast difference, between this sort of conveyance 
and all others, that gradually sprung up, made itself feU, 
that it obtained a practical recognition, and even then cen- 
turies elapsed before it was freed from the formalities of 
the mancipation, and the express intentions of the Tes- 
tator became the essence of the transaction. A similar 
process, though not so clearly traceable, must have taken 
place with regard to the contract which arose out of the 
Nexnm being gradually put to a new use, and afterwards 
regarded as a distinct transaction on account of the im- 
portant consequences that practically resulted from this 
novel application. 

Consequences of the Association of Contracts and 
Conveyances in Primitive Times . 

If it be true that a contract was long regarded by the 
public and the profession as an incomplete conveyance, 
i. e as a conveyance in which the passing of the con- 
sideration was deferred by one of the parties, or by both, 
possibly by the purchaser not paying the money for the 
thing transferred to him, we can understand the severity 
of Ancient Law towards debtors and its leniency to credi- 
tors. If the Nexnm had to be artificially prolonged, to give 
time to the debtor, who had not yet fulfilled his part of 
the conveyance, his conduct would be an anomaly ?s it 
was a deviation from the strict rule. Similarly, the cre- 
ditor who had already done all that was expected of him, 
would have the indulgence of the law extended to him. 
Another result of this theory of the growth of con- 
tracts from conveyances is to show the falsity of the 
doctrine prevalent in the last century, that “ in the primi- 
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tive society property was nothing and obligatione very- 
thing . " The truth lay exactly the other way. 

• The History of the Growth of Contracts . 

•‘‘O''’'" , .<* -w*-*.- 

Nexum , which originally denoted a conveyance of pro- 
perty, came imperceptibly to signify a contract also, and 
eventually so constant was the association between Nexum 
and the notion of contract, that a special term Mancipiutn 
or Mancipation became necessary to designate the 
true Nexum or conveyance of property. With this sever- 
ance of contract from conveyance, we reach the first stage 
in the history of the former. The last stage is that in 
which the intention of the parties becomes the sole es- 
sence of the transaction. 

The Roman Analysis of Agreement \ 

The intermediate history is to be gleaned from the ana- 
lysis of the agreement made by the Roman lawyers. Ac- 
cording to them the signification of the intention on the 
part of the promisor to do or to abstain from doing a 
certain thing, and the expression of the expectation on the 
part of the promisee that the promise will be fulfilled, 
formed the Convention or Tact . In order to become a con- 
tract it required to have the obligation annexed to it by 
law. The obligation is the chain with which the law 
joins together persons, or groups of persons, in conse- 
quence of certain voluntary acts. A contract therefore was 
a ^>act (or convention) plus an obligation. So long as the 
pact was without the obligation annexed to it, it was 
nude or naked. 

Fourfold Division of Agreements . 

In the intermediate history o? contracts, certain for- 
malities were required over and above the mere agree- 
ment of the parties to annex the obligation to it. The 

p 
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character of these formalities gave the name to the four 
classes into which contracts were divided by the Roman 
lawyers. The following are the classes in their histori- 
cal order 

(i.) The Verbal Contract which was effected by 
means of a stipulation^. e % a question and 
answer. This question and answer was the 
formality insisted upon, in addition to the 
agreement of the parties, to annex the legal 
obligation to it. The question was put by the 
promisee in the following set form of words 
“ Do you promise that you will deliver me 
such and such a slave, for instance at such and 
such a place, on such and such a day ? '* to 
which the promisor replied “ I do promise.” 
Though the stipulation was at first only required 
as a formality, it served also another very useful 
purpose, viz., by arresting the attention of the 
promisee or stipulator , to give him time for re- 
flection and to draw back, if need be, from an> 
imprudent engagement. 

(2.) The Literal or Written contract, which required, 
for the annexing of the obligation, tlie^ 
formality of an entry of the sum due, if 
ascertainable, in the debit side of a ledger. 
The explanation of this contract is furnished 
* by the habits of the Roman people who were 
regular bookkeepers. In later times when 
book-keeping was not generally practised^ 
literal contracts came to signify something 
very different from what was originally under- 
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stood thereby. This, however, is clear that 
with regard to this class of contracts all 
formalities were dispensed with pn a certain 
condition being fulfilled. This marks a step 
in advance in the history of contracts. 

(3.) The Real contract, in which the obligation was 
attached by si m pi g delivery of the {Res) 

thing agreed upon. That the mere perform- 
ance by one of the parties of his part of the 
contract was enough to impose a corresponding 
legal duty on the other, marks a considerable 
progress in ethical ideas. For, in ancient times, 
any such agreement if not embodied in a 
stipulation would not entitle the person deliver- 
ing the article to lccover it in law. 

(4.) The Consensual contract, in which no formality 
is required to attract the obligation which, in 
this case, is annexed by the Consensiis or 
mutual assent of the parties, which is the 
essential ingredient in the convention. It 
embraces four classes, viz : — 

{a.) Mandathin , i. e., Commission or Agency. 

0 b .) Societas or Partnership. 

( c .) Emtio Venditio or Sale. 

W) Locatio Conduclio or Letting and Hiring. 

/Ps the consensual contracts were the most frequent and 
the most important in the intercourse of social life, it is 
evident that there would be a strong motive at Rome 
and elsewhere not to hamper them with formalities. The 
Romans in their trade with other Italian races, observed 
in the laws of the latter the same freedom in this class of 
contracts. Hence they placed them in the Law of Nations, 
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^whence they passed on to the Law of Nature and wet 
considered to be the contracts which marked the intercours 
of men in a state of nature. This accounts for the singula 
belief that the younger the civilisation, the simpler mus 
be its form of contract. 

Consequences of the Inclusion of the Consensual Contract 
in the Law of Nature . 

The consensual contract 'is the stage in the develop- 
ment of the contract from which all modern conceptions 
regarding it radiate. The intention had now become the 
essence of the transaction. With the placing of the con- 
sensual contracts in the Law of Nature arose : (i) the dis- 
tinction between natural and civil obligation made by the 
Roman lawyers. When a person of full intellectual maturity 
had deliberately bound himself by an engagement, he was 
said to be under a natural obhgation % though some neces- 
sary formality had been omitted and some technical im- 
pediments stood in the way of his formal capacity to make 
a valid contract. The obligation, though not legally 
enforceable, was recognised by law, and could be civilly 
confirmed if the capacity was subsequently acquired. 

(2.) Another offshoot of the inclusion of the consensual 
contract in the Law of Nature, was that though no action 
could lie for any thing short of a contract, a mere pact or 
convention could be the basis of a plea . 

The Prcetorian Pacts. 

The second doctrine exemplifies the slowness with which 
the Praetors introduced their reforms in the law of con- 
tracts. The revolution was completed when the Praetor 
[of a particular year granted in his edict the right of equit- 
able action on mere pacts which were made for considera- 
tion (causa). These pacts were called Preetorian Pacts . 
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The Influence of Roman Jurisprudence on other Sciences . 

Politics, moral philosophy and theology have been 
greatly indebted to Roman Law, and especially to Roman 
contract law for the language in which their ideas have been 
clothed, and the tone and colour lent to those ideas. While 
metaphysical inquiries were being pursued in the Eastern 
portion of the Empire for three centuries, in a language 
greatly borrowed from the Greek, the men of culture of 
the West had kept themselves engaged in the study of 
Roman jurisprudence. And to Roman jurisprudence are 
to be traced, to a great extent, the characteristics that 
differentiate Western philosophy and theology from the 
Eastern. 

Quasi - Contracts. 

The Contract-law of the Romans have especially in- 
fluenced the other sciences. That the Romans themselves 
were aware of the capabilities of this branch of their law, 
is evidenced by their use of the expression quasi-contracts , 
which did not mean implied contracts , and were not con- 
tracts at all, but denoted certain relations superficially 
resembling those created by contract. 

The Social Compact and its Indebtedness to Roman 
Contract Law . 

Long before the origin of the theory of social com- 
pa<?t, the relative rights of kings and subjects used to be 
formulated in language borrowed from the Roman law 
of obligation. After the decay of Feudalism, which had 
practically kept under control the extravagant pretensions 
of royalty, traceable to Caesarian despotism, and after the 
Reformation had given a tremendous shock to Papal autho- 
rity, the doctrine of the Divine Right of kings blazed 



( n8 ) 


forth in all its lustre. No sooner, however, were the claims 
of legal authority distinctly formulated by Filmer than 
were they met, in pursuance of a known law of sociology, 
by the theory of the Original Social Compact. The 
Roman jurisprudence by conferring its legal terminology 
to political science, rendered the same service to the 
relation of sovereigns and subjects which it had done 
to the relation of persons bound by a quasi-contract . 
The doctrine of an original compact, though unsound, 
“ may ” in the words of Dr. Wliewell “ be a convenient 
form for the expression of moral truths.” 

Influence of Roman Jurisprudence on Ethics. 

The contribution of Roman jurisprudence to Moral 
philosophy, as it was before the days of Kant, consisting of 
rules of conduct and their inlerpietation, and the limitations 
thereto, lay in the language and the methods which the 
latter obtained from it. The contact with legal con- 
ceptions gave a colour to ethics which is clearly observable 
in the earliest ethical literature of modern Europe. But 
the element of Roman law in Moral Theology, as Ethics was 
originally called, perceptibly diminished during the time 
of the great Spanish Moralists, and were it not for the 
use of their conclusions, for the purposes of Casuistry, by 
the succeeding Roman Catholic writers, the trace of Roman 
law in moral science would have been well nigh obliterated. 
As it was, however, it again made its presence felt in 
ethical literature in the hands of Protestant Moralists. 

The Influence of Roman Law on Metaphysics . 

Though, barring the physical sciences, the influence of 
Roman law on Metaphysics was the smallest possible, yet 
there are hardly any metaphysical problems which having 
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been for any considerable time warmly discussed in Wes- 
tern Europe have entirely escaped that influence. The 
question of Freewill and Necessity, for instance, has been 
deeply affected by legal conceptions. The association of 
necessity with invariable sequence is an offshoot of Roman law, 
which began more and more, in the course of its progress, 
to regard legal consequences joined to legal causes by an 
inexorable necessity, as best illustrated in the definition of 
obligation in the contract law. 

The Influence of Roman Law on Theology . 

But the question of Freewill was theological, before it 
became metaphysical, and if it was affected by jurispru- 
dence, it was because jurisprudencehad influenced Theology. 
When the separation of the East and the West became 
more complete, the West engaged in theological discussions 
new to the East. The reason of the difference in the 
nature of the theological subjects which occupied the 
attention of the East and the West is to be found in the 
fact that, in passing from the East to the West theological 
speculation passed from an atmosphe r e of Greek meta- 
physics to one of Roman jurisprudence. For some 
centuries before the overwhelming preponderance of 
theological controversies in the West, it was exclusively 
devoted to the cultivation of Roman law, and it was not 
surprising that the Roman penal system, their theory of 
obligation of contracts and delicts, their view of debts, 
and how they were incurred, extinguished and transmitted, 
and their ideas of Universal Succession influenced the 
choice of subjects in the theological discussions, and that 
the Roman jurisprudence lent its method of reasoning 
and its phraseology to them. 
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The Causes of Improvement of the Roman Jurisprudence . 

The first attempts of the human mind at generalization 
are directed towards the rules of conduct regulatifig 
the affairs of daily life, and thus jurisprudence becomes 
the earliest intellectual pursuit of a young nation to which 
it becomes exclusively and zealously devoted. After a 
time, however, art, science, literature and politics begin to 
occupy a share of the national attention, and the study of 
jurisprudence is confined to a profession. This took place 
at Rome during the Augustan era, and in England during 
the reign of Elizabeth. But the history of intellectual pro- 
gress at Rome differs, from this point, from that of 
England and other countries. Owing to the operation of 
special causes, the Roman mind again fell back on the 
cultivation of law, and its progress in poetry and prose 
was as brief as it was brilliant. As success in life greatly 
depended on the pursuit of the legal profession, all men 
of capacity naturally flocked to it. It was the exclusive 
devotion of the Romans to jurisprudence through this long 
period of time, from the date of the Twelve Tables to the 
separation of the Eastern and the Western Empires, that 
accounts for the high pitch of improvement that it attained. 

Influence of Contracts on Feudalism . 

A fief was a complete brotherhood of associates, 
having personal and proprietary rights blended together. 
It resembled the archaic communities to a great extent, 
with this difference that while in those communities 
sentiment or instinct proceeding from blood relationship, real 
or fictitious, formed the bond of union, the cement in the 
case of the feudal associations was furnished b y contract* The 
latter were more lasting and more various than the former. 



•EXPLANATIONS OF LATIN PHRASES AND 
EXPRESSIONS & NOTES ON REFEREN- 
CES LEGAL, HISTORICAL, LITERARY, 

&c, OCCURRING IN CHAPTER IX 
OF MAINE’S ANCIENT LAW. 

Lettres Pcrsanes. — u Persian Letters,” the first literary performance of 
Montesquien that became famous, and was published in 1721. It gave proofs 
of a fine genius and a sound judgment. 

7 roqlodvtes.— (Gr. Troqle , a cave and difc to get into}. According to Pliny, 
they lived in caves and fed on serpents. Here the Troglodytes referred to are 
those introduced by Montesquien in his“ Lettres Persanes.” 

Cti'i:as Dei. — The city of God. 

Bologna.— A city of Italy, built in a plain in the States of the Church, 24 
miles fiora Modena. It lies at the foot of the Apennines, in a rich and 
fertile valley. A famous university exists here, which h id the honor of first 
drawing the attention of Europe to the Roman law. 

Juris vinculum, quo necessitate adstnngimur alien jus solvenda: rei. — A tie of 
law which binds us to render something. 

Athanasius.— A native of Alexandria, who distinguished himself so much 
at the Council of Nice, that, on the death of Alexander, bishop of Alex* 
andria, he was chosen to succeed him. He had been greatly opposed by the 
Arians before his consecration, and now their efforts against him were re- 
doubled. as he refused to admit their leader into the Church. They raised 
against him various accusations, and at length procured his banishment. On 
the death of the Emperor he returned to Alexandria, where he was received 
with great joy. When Constantine came to the throne, his enemies again 
prevailed ; on which he fled to Rome, where Pope Julius espoused his cause, 
and caused him to be reinstated in his bishopric. At the end of the Emperor 
Julian’s reign, he was driven into exile again ; but on the accession of Jovian 
he was restored, and the Nicene creed with him. Died 373. The creed of 
St. Athanasius is supposed to have been compiled by an African bishop in 
the 5th century. r 
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Chapter X. 

THE EARLY HISTORY OF DELICT AND CRIME. 

Preponderance of Criminal over Civil Law in Archaic 

Societies, 

In archaic systems of jurisprudence, as distinguished from 
mere mature ones, the criminal law generally prepon- 
derates over the civil. This is partly accounted for — (i) by 
the violence of ancient societies, and partly (2) by the 
paucity of civil laws in the primitive times. The law of 
persons could be very little indeed when the members of 
the family were subject to the overshadowing influence of 
the Patria Protestas ; and the wife had no rights against 
the husband, or the son against the father, or the ward 
against his Agnatic guardians. The law of succession 
could not be bulky at a time when property descended 
within the family, or, if distributed at all, was distributed 
within that circle. The law of contracts was entirely absent. 

The Prev alence of the Law of Torts and not the 

Law of Crimes in Ancient Societies. 

The criminal law has been spoken of above. But 
strictly speaking, the Law of Torts took the place of the 
Law of Crimes in the infancy of society. All civilised 
systems distinguish between — 

(a) Offences against the community which are called 

crimes ; 

( b ) Offences against the individual which are called 

wrongs , or delicts or torts. 
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And the point on which the distinction hinges is 
whether the individual or the community is conceived to 
be wronged. In archaic communities, the person injured 
proceeds against the wrong doer by an ordinary civil 
action, and recovers compensation for the injury. In the 
Twelve Tables, even Furtum or theft is classed as a delict , 
and even assault and violent robbery are regarded as 
such* by the jurisconsult. The ancient Germanic codes 
provide money-compensation for homicide, and the 
Anglo-Saxons for every sort of injury to a man's person, 
civil rights, honour, or peace. 

Sins known to Ancient Societies . 

Sins were known to ancient societies. They attached 
penal consequences to violations of Divine ordinances, as 
the law administered by the Areopagus at Athens and 
that under the Pontifical jurisdiction at Rome, show. Sins , 
t.e., offences against God, and forts, ie . offences against 
one’s neighbour, were punishable in ancient juristic systems. 
But the conception of a crime . i.e , an offence against the 
community did not then produce a true criminal jurispru- 
dence. 

Causes of the Absence of True Criminal Law 
in Ancient Societies . 

It must not be supposed, however, that ancient societies 
ha<f no idea of offences against the State. At Rome such 
offences were punished by special acts of Legislature. 
The Athenian Bill of Pains and Penalties is an example 
of a similar practice, and there are also traces of it in 
the customs of the Teutonic races, as for instance, the 
criminal jurisdiction of the Anglo Saxon Witenagemot. 
The trial of a criminal was therefore wholly extra- 
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ordinary, and not subject to any fixed rules and con- 
ditions. Consequently both, for the reason that the 
tribunal dispensing justice was the State itself, and 
for the reason that no classification of the Acts enjoined 
or prohibited was possible, there could not be at this 
period any criminal lazv . 

The Modern Idea* Qf Crime Absent in Ancient 
Jurisprudence . 

t may be argued from the occasional legislative punish- 
ment of criminals by the State, and from the action of 
its tribunals to compel the wrong-doer to compound 
for his wrong, that ancient society considered itself 
injured by that wrong. But such a conclusion is at best 
problematic, and seems to be negatived by the suggestion 
raised by the solemn travesty, in a court of justice, in 
the case of an injury to the community, of acts and con- 
duct of private disputants who eventually refer their 
quarrel to arbitration. The Legis Actio Sacramenti the 
law of the sacramental action) is an illustration of these 
remarks. 

[For the procedure followed in the Actio Sacramenti , 
vide Notes appended to Chapter III, under the head of 
Sacramental action .] 

The Character of the Sacra?nentum. 

The principal feature of the sacramental action was 
that the loser had not only to give up the subject of the 
dispute, but to pay a certain sum of money which went 
to the State coffers, and which was paid by way of remu- 
neration to the umpire, i.e. 9 the Praetor for his loss of time 
and trouble. That this is a correct explanation of the 
Sacr amentum appears from the Homeric description of 
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one of the two subjects moulded by God Haphaestus into 
the Shield of Achilles, where two talents are represented 
a« the intended reward of the Jugdes in a private quarrel. 
The same character has been assigned by Mr. Kemble to 
the Anglo-Saxon Bannam or F redam. The State did not 
get anything from the defendant by way of compensation 
for the wrong done to itself, but obtained a share of that 
paid to the plaintiff as the fair compensation for its time 
and trouble. 

The Criterion of Punishment in Ancient Times . • 

That the tribunals in ancient times imitated the acts of 
private disputants is also evident from the very great 
difference in the amount of punishment and measure of 
damages made between the case of a peison caught red- 
handed in the crime, and that of one detected subsequently. 
This diversity is based upon the difference in the feelings 
and the vengeance likely to be extorted by the person in- 
jured at the time when his passions are excited, and at 
another when they are cool. The discrepancy in the 
punishment of the Manifest and the non-Manifest thief in 
the Roman law is an instance in point. The Manifest 
thief was he who was caught within the house in which he 
had been stealing, or who was taken while making off 
with the booty to some place of security. The non-Manifest 
thief was one who was detected under any other circum- 
stances. A similar diversity existed in the laws of the 
Anglo-Saxons and the other Germanic people. Traces of/ 
this standard of punishment and of the low morality which i 
it indicates are to be found lurking in modern juristic ( 
systems, which accept grave provocation as an exculpation ! 
of the party injured, who immoderately punishes the) 
criminal whom he has caught in the act, 
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Thfi R ationale of Punishment in Modern Times . 

The moral guilt attaching__to the crime is the sole 
index of punishment in modern times. But it is very 
difficult to calculate practically this moral guilt in the 
circumstances of every individual case. Modern jurispru- 
dence therefore has abstained from making any positive 
rules on the subject, and has left the question of punish- 
ment to the discretion of the judges, as in England, or of 
judges and juries jointly as in France, a safety valve for 
the miscarriages of law being in all states reserved in the 
hands of the Chief Magistrate in the prerogative of Pardon. 

The Progress of Criminal Courts in Greece and at Rome . 

In the ancient world, but not precisely in the modern, 
jthe oldest Criminal Courts were sub-divisions of Com- 
mittees of the Legislature. The Greeks had in the primitive 
times entrusted the punishment of some crimes to the 
Archons who dealt with them as torts , and others to the 
Areopagus which treated them as sins . Both these juris- 
dictions were subsequently vested in the Helicea or the 
High Court of Popular Justice. Helicea means an 
assembly and the Helicea of the classical times was simply 
the Popular Assembly convened for judicial purposes, and 
the Dikasteries of Athens were its sub-divisions. In 
Greece, unlike that at Rome, the civil and criminal 
jurisdictions were vested in the same courts. At Rome 
the history of the administration of criminal justice begins 
with the old Judicia Populi y at which the Kings presided. 
These were trials of great offenders, under legislative 
forms. It appears, however, that from early times, the 
Comitia delegated its criminal jurisdiction to a Qucestio or 
Commission. A Qucestio was only appointed to try a 
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particular offender, and sometimes it is probable that two 
or more Questiones would be sitting at the same time to try 
suveral offences against the State committed simultane- 
ously. Sometimes the Questiones would bear the character 
of Standing Committees, and be appointed periodically 
without waiting for the commission of particular offences. 
The old Qiuzstores Parricide seems to have been ap- 
pointed every year, and Duumviri Perduellionis or 
Commission of Two, for trial of violent injury to the 
Commonwealth, are also believed to have been appointed 
periodically. This is a step in advance in the history of 
the Criminal Courts. Then the general words Parricidum 
and Perduellio bring us nearer to the classification of 
crimes. 

Further History of Criminal Jurisprudence . 

The history of true criminal law, however, begins with 
the statute of Lex Calput 7 iia de Repetundis y carried by 
L. Calpurnius Piso in 149 B. C. The law related to the 
claims of Provincials for the recovery of moneys improper- 
ly received by a Governor-General. But the great import- 
ance of the Statute in this connection is due to its 
establishing the first Qucestio Perpetua or permanent 
commission as opposed to periodical or occasional. It 
was a regular criminal tribunal, the Judges of which were 
selected from particular classes. The offences of which 
it took cognisance were also named and defined by the 
Statute. 

Consequences of the Relation of the Questiones Perpetuce to 
the Comitia Tributa. 

From the short history of the Questiones Petpetue , 
which were abolished with the establishment of the 
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imperial despotism, people had no time to forget their ori- 
gin or their relation to the Popular Assembly as com- 
mittees thereof exercising powers delegated by it. Some 
important consequences of an abiding character flowed 
from this relationship : — 

(i). Even after the establishment of the perma- 
nent Criminal Cpurts, the Comitia continued 
to exercise from time to time legislative powers 
for the punishment of criminals as occasion 
required. 

(2.) The Roman Legislature successively assumed 
three forms, of which the Comitia Ce7ituriata 
represented the military side of the State, and 
exercised all the powers of a General com. 
manding an army, and therefore the power 
of inflicting capital punishment. Now with- 
in the walls of the city of Rome, Law and 
Religion invested the life of the citizen with 
a peculiar sanctity, and none of the other forms 
of the Legislature had the power of award- 
ing the punishment of death. So long as the 
Comitia Ccntunata and the Comitia Tributa 
continued to exercise simultaneous criminal 
jurisdictions, all cases requiring the highest 
penalty of the law could be brought before 
the former, but during the later Republic 
the democratic Comitia Tributa entirely 
superseded the others. The statutes creating 
the Questiones Perpetuoe were therefore passed 
by this assembly, which ^ itself did not possess 
the power of passing tlie~ sentence of death, 
and so could not delegate it to a committee 
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thereof. These were the circumstances which 
led to the abolition of the capital punishment 
at Rome which was therefore another con- 
sequence of the relation of the permanent 
commissions to the Comitia . The abolition, 
however, did not, it seems, improve the Roman 
character, while it positively deteriorated the 
constitution. As it did not furnish a legal 
engine for the gratification of party animosities, 
it directly led to the proscriptions and the 
occasional suspensions of all law, which 
chiefly contributed to the decay of political 
capacity in the Roman people, and seriously 
damaged the stability of Roman institutions 
and thereby hastened the ruin of Roman 
liberty. 

(3.) Another peculiarity attributable to this theory 
of judicial authority was the multiplicity of 
the criminal tribunals. Every Questio was 
the creation of a separate statute, and had the 
limits of its jurisdiction clearly defined by 
that statute, and it never thought of transgres- 
ing those limits. And as every such statute 
was called forth by the circumstances of the 
times demanding the punishment of certain 
offences which had then become specially 
obnoxious or dangerous, theie was no com- 
mon principle connecting these laws nor any 
reference in them to each other. Twenty or 
thirty of these criminal laws, with as many 
Questiones , existed at the same time. A sin- 
gular result of this state of things was that 
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one man could be tried for the same offence by 
several Questiones , at the same time or succes- 
sively, and though a conviction by one barred 
a trial by another, an acquittal in one 
was no answer to an accusation in another. 
This was directly opposed to the rule of the 
Roman Civil Law. It was not till the time of 
the Empire that this multiplicity and conflict 
of jurisdictions was abolished, but even then 
the anomalous classification of the penal laws 
subsisted. 

(4 ) Another singularity which characterised the 
Roman criminal jurisprudence, and which 
was closely connected with the preceding one, 
was its anomalous and capricious classifica- 
tion of crimes. The crimes were grouped 
together in the same statute, only because they 
simultaneously called for punishment at the 
moment of passing it, and had no other 
characteristics in common. But from being 
the subject-matter of a separate tribunal, they 
became indissolubly associated together in 
the public mind, so much so that even Sylla 
and Augustus in their reforms of criminal 
law, which formed the basis of the penal 
jurisprudence of the empire, retained thei,old 
grouping. This anomalous classification also 
affected the speech of the people. All offences 
triable by the Qucestio De Adulteriis , so styled 
from the name of the first in the list of 
offences cognizable by it, came to be called 
. Adultery. 
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Completion of Roman Criminal Jurisprudence . 

The last Questiones were added by the Emperor Au- 
gustus. Simultaneously with the progress of criminal 
jurisprudence, the conversion of wrongs into crimes was 
going on. x^nd though the Roman law did not abolish 
the remedy by \vay . of pecuniary compensation for the 
more heinous offences, it allowed the injured persons a 
redress which was more suited to his feelings. But even 
after the legislation of Augustus, there were certain acts 
which were merely regarded as wrongs, which modern 
jurisprudence views exclusively as crimes. These found 
a place subsequently, but at some uncertain date, in the 
Roman list of crimes as Criminis extraordijiaria. The 
growing sense of the majesty of society, added in the 
cases of these acts a new redress somewhat differing 
from the old one. With the addition of these crimes the 
Roman list became as long as the modern one. 

Some of the Modern Prerogatives of the Croivn traceable 
to the History of Criminal Justice during the Empire . 

The Emperors did not at once abolish the Questiones . 
At first they vested a large criminal Jurisdiction in the 
Senate, of which they were only members. But from the 
first the Prince claimed a collateral criminal jurisdiction, 
which went on increasing till the trial of crimes rested 
solgiy with Magistrates appointed by the Emperor, and 
the criminal jurisdiction of the Senate was transferred 
to the Imperial Privy Council which also became a Court 
of Criminal Appeal. This centralisation of authority 
in the Emperor, in respect of criminal jurisdiction, has 
given rise to the modern doctrines of the King being the 
Fountain of Justice and the Depositary of Grace. Crimi- 
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nal jurisprudence therefore, which had started from the 
belief that it was the business of the collective com- 
munity to avenge its own wrongs by its own hand, went 
back to the same point, viz., that the punishment of 
crimes lay, in an especial manner, with the sovereign as 
representing the community. 

Modern History of Gimcs. 

■ wrt . n »»w» »— — n u " 

In almost all the primitive laws of the races who peo- 
pled Western Europe, traces were present of the belief 
that the punishment of crimes rested with the assembly 
of freemen, and there are states, Scotland is supposed to 
be one, in which the criminal judicature is a direct des- 
cendant of a committee of the legislative body. The 
two causes, however, which have greatly contributed to 
the progress of the growth of modern criminal juris- 
prudence are : — 

J.) The Roman Empire which with its traditions of 
the Imperial despotism of the Caesars, revived 
by the ascendancy of the House of Charle- 
magne, went to invest even the petty feudal 
chieftain with the character of the guardian of 
society and the representative of his people. 

(II.) The Church which in its anxiety to check the 
blood-thirsty ferocity of the people, fixed 
upon passages from the Scripture as expressly 
sanctioning the punishment of heinous crimes 
^y the Civil Magistrates. The modern ideas 
on the subject of crime rest primarily on two 
assumptions, viz . — 

(a.) That every feudal ruler represented the Roman 
Magistrate spoken of by St. Paul. 
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(b.) Tbe_offenc.es to be punished by him were those 
violatipns of the ten commandments which were 
not exclusively reserved for the jurisdiction of 
the Church. Heresy, adultery and purjury 
were ecclesiatical offences, while murder and 
jobbery, in all their various forms, were left for 
the punishment of the Civil Magistrate by the 
express command of God. 



EXPLANATIONS OF LATIN WORDS AND 
PHRASES AND NOTES ON REFERENCES, 
LEGAL, HISTORICAL, &c, OCCUR- 
RING IN CHAPTER X OF MAINE’S 
ANCIENT LAW. 

Vir pietate gravis. — A man great justice or kindness. 

God Hephaestus.—' The same as the God Vulcan of the ftomans. 

Lex Cornelia de Sicaris ct Veneficis 

Vcneficiutn . — A poisoning. 

Lex Cornelia de Sicaris was passed during the dictatorship of Sylla, 
(B. C. 80). It strikes with the Sword of vengeance those who for the pur- 
pose of killing a man go armed with a telum. By tel urn is ordinarily meant 
anything that is shot from a bow, but it equally includes anything sent from 
the hand. Assassins are called Sicarii from Sica, a short sword. By the 
same law poisoners are condemned who by hateful acts m>e poisons or magic 
charms to kill men, or publicly sell huitful diugs. The Lex Cornelia de 
Sicanis , though chiefly directed against murderers, also contained provisions 
against other deeds of violence. 

The Roman Law of Majestas. 

The lex Julia Majtstatis , which subjects to its severe provisions all who 
attempt anything against the Emperor or State, was passed in the time of 
Julius Caesar. The penalty it inflicts is the loses of life, and the memory of 
the guilty is condemned even after his death. 

Archotis. — The Archons in Athens were Chief Magistrates, chosen after 
the death of Codrus, from the most illustrious families, to superintend civil 
and religious concerns. They were nine in number : the first was properly the 
archon ; the second was called king ; the third polemarch , or general of the 
forces ; the other six were called thesmothttcc , or legislators, not because 
they enacted laws, but declared and explained them. 

Heliisa — It would seem that at first only the aggregate body of citizens 
above thirty years of age exercised judicial functions, being specially convoked 
and sworn to try persons accused of public crimes, and when so employed 
bearing the name of the H r cea or Htliasts ; private offences and disputes 
between man and man being still determined by individual Magistrates in the 
city, and a considerable judicial power still residing in the Senate of 
pagus. There is reason to believe that this was the state of things established 
by Kleisthenes, which afterwards came to be alteied by the greater extent of 
judicial duty gradually accruing to the Heliasts,so that it was necessary to sub- 
divide the collective Helicea. Each of these divisions or panels sitting in 
judicature was called the Helicea-' a name which belongs properly to the col- 
lective assembly of the people ; this collective assembly having been itself the 
original judicature. Possibly the practice of distributing the collective 
assembly or Helicea into sections of jurors for judicial duty, may have begun 
under one form or another soon after the reform of Kleisthenes, since the direct 
interference of the people in public affairs tended more and more to increase. 
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Dikasteries, — 1 1 was certainly to Pericles and Ephialtes that Athens owed 
the elaborate constitution of her popular Dikasteries or Jury-courts regularly 
paid. These two eminent men deprived both the Magistrates and the Senate 
of Areopagus of all the judicial and penal competence which they had 
hitherto possessed, save and except the power of imposing a small fine. The 
judicial power, civil as well as criminal, was transferred to numerous dikasts, 
or panels of jurors selected from the citizens ; 6,000 of whom were annually 
drawn by lot, sworn, and then distributed into ten panels of 500 each j the 
remainder forming a supplement in case of vacancies. The Magistrate 
instead of deciding causes or inflicting punishment by his own authority, was 
now constrained to impanel a jury — that is, to submit each particular case, 
which might call for a penalty greater than the small fine to which he was 
competent, to the judgment of one or other among these numerous popular 
Dikasteries. Which of the ten he should take was determined by lot, so 
that no one knew beforehand what Dikastery would try any particular cause. 
The Magistrate himself presided over it during the trial and submitted to it 
the question at *issue, together with results of his own preliminary exami- 
nation, after which came the speeches of accuser and accused with the 
statements of their witnesses. So also the Civil Judicature, which had before 
been exercised in controversies between man and man by the Archons, was 
withdrawn from them and transferred to their Dikasteries under the presidency 
of an Archon. 



